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VIII. 

THE 

C        A         S         E 

Of  the  BOROUGH  of 

LYME, 

In  the  County  of  Dorset. 


Vol.  II, 


The  Committee  wis  chofen  on  Tuefday  the  15th  Day 
of  February,  1785,  and  confifted  of  the  following 
Members : 

Hon.  John  Charles  Villiers,  Chairman, 

Penyftone  Portlock  Powney,  Efq; 

Richard  Aldworth  Neville,  Efq; 

Charles  Brandling,  Efq; 

Sir  John  Wodehoufe,  Bart. 

Sir  Robert  Salufbury  Cotton,  Bart. 

Hon.  Chappie  Norton. 

John  Call,  Efq; 

Jeremiah  Crutchley,  Efq; 

David  Murray,  Efq; 

Lord  Apfley. 

Gabriel  Steward,  Efq; 

George  Sutton,  Efq;  *    . 

Nominees. 
Charles  Robinfon,  Efq;  Of  Petitioners. 

Bambcr  Gafcoyne,  Efq;  Of  Sitting  Members. 

Petitioners. 

Robert  Wood,  and  John  Cator,  Efquires,  and  certain 

Freeholders  of  the  Borough ;  by  fcparate  Petitions. 

Sitting  Alemhtrs. 
Hon.  Henry  Fane,  and  Hon.  Thomas  Fane. 

Counsel. 

Fir  the  Candidates  Petitioners^ 

Mr.  Wilfon,  and  Mr.  Lawrence. 

For  the  Eleclcrs  Petithners^ 
Mr.  Batt.     (A) 

For  the  Sitting  Members^ 
Mr.  Strj,  Rookc,  and  Mr.  Partridge. 


(    3    ) 

THE 

A         S         E 

Of  the  BOROUGH  of 

Y         M         E. 


TH  E  petition  of  the  candidates  ftated,  That 
at  the  ele&ion,  a  great  majority  of  legal 
cle&ors  appeared  in  favour  pf  the  petitioners, 
and  that  the  returning  officer  a&ed  with  great 
partiality  in  favour  of  the  fitting  members,  and 
admitted  many  illegal  votes  for  them,  and  re- 
jedted  many  legal  votes  tendered  for  the  petiti- 
oners, under  colour  whereof  the  fitting  members 
gained  their  apparent  majority,  although  the  pe- 
titioners were  duly  elefted,  and  ought  to  have 
been  returned.  There  was  alfo  a  charge  of  bri- 
bery againft  the  fitting  members  *. 

The  petition  of  the  ele&ors  alledged,  that 
none  but  perfons  refident  ought  to  have  been 
admitted  to  vote,  and  that  the  returning  officer, 
by  receiving  the  votes  of  others,  and  rejecting 
thofe  of  freeholders  toho  had  a  right  to  vote, 

#  Votes,  p.  25,  28th  Jan,  1785* 
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had  given  an  illegal  majority  to  the  fitting  mem- 
bers, in  violation  of  the  rights  of  the  legal  elec- 
tors of  the  borough  j  a  majority  of  whom  had 
chofen  xhe  other  candidates  *. 

The*  prefent  conteft  is  the  fecond  which  has 
occafioned  die  right  of  ele&ion  in  this  borough, 
to  be  difcufied  before  a  iele£t  committee.  The 
firft  happened  upon  the  general  eleftion  in  1780, 
the  merits  of  which  were  triecLin  february  178 1; 
after  a  previous  determination  by  a  former  Com- 
mittee,, upqp  the  merits  of  a  double  return,  in 
wfcich  the  caufe  was  at  firft  involved  f. 

The  claims  of  each  party  were  the  fame  in 
both  trials :  one  fide  contending  for  a  right  of 
ele&ion  in  the  members  of  the  corporation,  ge- 
nerally.: the  other  for  a  right  in  the  freeholders 
of  the  borough  as  well  as  in  die  corporators ; 
Superadding  to  both,  the  qualification  of  refi- 
dence.  The  petitioners  in  both  contefts  were 
thofe  who  fupported  the  latter  claim.  The  for- 
mer  Committee  determined  in  favour  of  the  fit- 
ting members,  and  declared  the  right  of  elec- 
tion to  be  "  in  the  freemen  only,  as  well  non- 
rcfident  as  rcfident." 


#  Votes,  p.  26. 

+  An  account  of  this  caufe  is  in  print,  and  makes  one  of 
the  four  election  cafes  publifhed  by  Mr.  Philips*  See  38 
Journ,  li,  13,  9;, 108,  273, 

There 
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There  is  no  refblution  of  the  Houfe  upon  the 
right  of  ele&ion  in  this  borough ;  though  its 
contefted  cleftions  have  at  different  periods  been 
determined  there.  At  the  laft  elettion,  the  re- 
turning officer  proceeded  according  to  that  right 
which  had  received  the  fanftion  of  the  former 
Committee.  The  ftate  of  the  poll  was, 
For  the  fitting  members,  31 
For  the  petitioners,  8 

Majority         23 

Fifty-fiVe  peribns  claiming  to  vote  as  free- 
holders and  inhabitants,  had  tendered  their  votes 
for  the  petitioners,  and  were  rejefted  \>y  the 
mayor. 

The  counfel  for  the  petitioners',  in  opening 
their  cafe,  dated  it  foconfift  of  two  propofitions, 
to  eftablifh  whidTtheif* whole  evidence  would"  be 
dire&ed. 

Firft,  That  the  right  of  voting  for  Members  of 
Parliament  in  Lyme,  can  be  exercifed  by  none 
but  inhabitants. 

Secondly,  That  freeholders  of  the  borough 
(fubjedt  to  the  former  limitation)  have  alfo  that 
right  as  well  as  the  freemen. 

The  eftablifhment  of  either  of  thefe  points 

would  have  given  fuccefs  to  the  petitioners  -,  bc- 

caufe  it  was  admitted  by  the  fitting  members, 

that  26  of  their  votes  were  not  inhabitants:  And 

B  3  if 
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if  the  freeholders  fhould  be  confidered  to  have 
a  right,  they  would  add  ftill  'more  to  the  perir- 
tioners'  majority. 

The  fitting  members  did  not  require  proof  of 
the  titles  of  the  rejected  freeholders,  but  allowed 
them  de  bene  eji  till  after  the  decifion  of  the 
Committee  upon  the  queftions  of  right.  The 
petitioners  faid,  they  had  no  evidence  to  offer 
of  bribery,  and  therefore  withdrew  that  charge. 

The  evidence  on  both  fides  was  drawn  princi- 
pally from  the  returns  to  parliament,  and  from 
old  books,  and  other  inftruments  belonging  to 
the  Corporation.  On  the  part  of  the  petitioners 
it  confided  of  the  following  articles : 

The  charter  of  Edward  the  firft  to  the  men 
of  1  -yine,  (who  at  that  time  belonged  to  the 
di'mcliic  of  the  crown)  in  thefe  words  *  : 

"  Rex  omnibus  ad  quos,  &:c.  falutem,  Sci- 
atis  quod  volimius  &  concefiimus  pro  nobis 
&  luTulibus  nollris,  quod  villa  noftra  de  Lyme 
in  comiutu  Doriot  de  cetcro  liber  burgus  fit, 
1:  t  qiunl  homines  ejufdem  villa?  liberi  fint  bur- 

*  At  the  time  of  Doiwfday  it  did  not  belong  to  the 
ciown.  U  i»  entered  in  thnt  Ivok  in  three  different  places: 
oiu«  |mii  of  it  Moiling  to  the  hiihopric  of  Salilbury,  ano- 
thn  <o  the  aWvy  0f  UUrtonhwy.  and  the  other  to  an  officer 
ot  the  Un$\  houthoM,  who  is  there  named.  See  Dame/Jay 
in  1  V*»*v.  The  vharter  of  Klwalvth  recites,  that  it  was 
ttf  tht  Anticnt  IVmclne  of  the  crown. 

genfes, 
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genfes,  ita  quod  gildam  habdant  mercatoriam, 
cum  omnibus  ad  hujufmodi  gildam  fpe&antibus 
in  burgo  pra?di<5to.  Et  alias  libertates  &  liberas 
confuetudines  per  totum  regnum  &  poteftatem 
noftram  quas  burgenfibus  noftris  dc  Melcumbe 
per  cartam  noftram  nuper  concefiimus  &  quibus 
cives  noftri  de  London*  per  cartas  progenitorum 
noftrorum  quondam  regum  Angiiae  de  rebus 
&  mercandifis  fuis  rationabiliter  ufi  funt  hucufq; 
fine  occafione  vel  impedimento  jufticiariorum 
vicecomitum  ballivorum  feu  miniftrorum  nof- 
trorum quorumcunque  in  perpetuum:  Precipi- 
cntes  &  firmiter  injungentes  pro  nobis  &  here- 
dibus  noftris,  ne  quis  ipfos  in  perfonis  vel  rebus 
fuis  contra  libertates  &  liberlas  confuetudines 
predidtas  gravet  aut  difturbet  in  aliquo  vel  mo- 
leftet.  In  cujus,  &c.  T.  R.  apud  Kaer  in 
j4rvcn,  3*  die  Aprilis*." 

To  eftablifh  the  firft  point,  the  necefiity  of 
refidence,  they  produced  the  following  inden- 
tures of  returns  to  parliament. 

i°.  Marise  (the  oldeft  extant)  which  is,  by 
"  the  mayor  and  burgefles,  with  the  inhabitants," 
witneffing,  that  "  the  faid  mayor,  burgefles,  and 
inhabitants  aforefaid,  by  one  afient  and  confent, 

#  In  the  margin  of  the  record  of  this  charter  (Pat.  iz 
Edw.  I.  m.  1 4)  arc  thefe  words :  «f  Pro  hominibus  de  Lyme 
quod  villa  fua  liber  burgus  fit,  &  ipfi  libcri  burgcnfcs,  &c.M 

B  4  have 
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have  elefted,  &c."  In  witnefs  whereof,  the 
faid  mayor,  burgeffes,  and  inhabitants,  affix  the 
common  feal. 

i  Eliz.  By  "  the  mayor  and  the  burgeffes, 
inhabitants." 

26  Eliz.  By  «  the  mayor,  the  burgeffes, 
and  inhabitants." 

30  Eliz.  By  "  the  mayor  and  the  burgeffes, 
for  and  on  the  behalf  of  them,  and  of  all  the 
inhabitants  and  commonalty."  In  witnefs  where- 
of they  fet  their  feals.  But  the  inftrument  has 
not  now  any  feal  extant. 

8  Cha.  II.  By  "  the  mayor,  and  (others  by 
name)  burgeffes,  and  inhabitants." 

10  Will.  III.  By  "  the  mayor,  capital  bur- 
geffes, freemen,  and  freeholders,  being  f  all  inha- 
tants." 

12  Will.  III.  By  <c  the  mayor,  capital  bur- 
geffes, and  freemen,  inhabitants." 

13  Will.  III.  By  "  the  mayor,  capital  bur- 
geffes, and  freemen,  being  f  all  inhabitants." 

1  Anne.     By  <c  the  mayor,  capital  burgeffes, 
and  freemen,  inhabiting  within  the  faid  borough." 
4  Anne.  In  the  terms  of  that  next  preceding. 
7  Anne.    In  the  fame  terms. 

i  The  words  in  Italics  are  interlined  in  the  originals. 
The  counfel  for  the  fitting  members  faid,  they  did  not  objeA 
to  thefe  interlineations  as  being  a  forgery* 

9  Anne. 
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9  Anne.  By  "  the  mayor,  capital  burgefles, 
freemen,  and  freeholders,  inhabiting  within  the 
/aid  borough  *,  who,  according  to  the  antient  laws 
and  cuftoms  of  the  laid  borougli,  of  right  claim 
to  choofe,  &c." 

11  Anne.  By  cc  the  mayor,  capital  burgefles, 
freemen,  and  freeholders,  inhabiting  tmthin  the 
Jmd borough J." 

i  Geo.  I.  By  "  the  mayor,  capital  burgefles, 
jreemen,  and  freeholders,  being  all  inhabitants 
of  the  faid  borough,  who,  according  to  the 
cuftom  of  the  faid  borough,  of  right  claim  to 
choofe,  &c." 

In  all  the  above  returns,  inhabitants  are  ex- 
pre&ly  defcribed  as  voters:  In  thofe  following, 
the  term  is  not  ufed  -,  but  they  were  produced, 
in  order  to  fhew  the  names  figned  to  them,  and 
to  conneft  thofe  names  with  evidence  from  the 
borough  books,  and  other  papers,  tending  to 
prove,  that  the  perfons  bearing  them,  were  at 
the  time  of  voting,  inhabitants  of  the  town. 
Thefe  were, 

A  return  in  1597,   39  Eliz.  figned  by  ten 
perfons. 

Four  returns  by  cc  the  mayor  and  burgefles/' 
in  die  reigns  of  James  I.  and  Charles  I.  one  of 

#  Hiefc^fofdi  in  Italics  are  interlined  in  the  original; 
and  notice  is  taken  of  it  in  the  execution  as  being  previoufly 


t  See  the  note  in  the  oppofite  page, 

which^ 
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vhki,  czzzi  iz  z  Jiojcs  L  wis  f-rasd  hy  £3 
pri»^i  ci*r  iz  i;  Ji^r.ts  I.  cy  ~krtz  ;  coe  ia 
I  Chsrin  I.  br  f^jTi  irjLi  odt  12  ;  C^irles  I. 
by  tirrr.- 

*  T  —  iztsttj:  iz±t  rtzz  :-f  Cities  II.  br 
*  the  direr  az»d  burrrSrs,  ill  zrczrr-Z- ."  cc*e 
is  the  thirdeth  year  of  hi  tz^z*  i^ed  ^T 
farcy  zrrt  zcr'ic*  ;    cr.e   n  the  irirrr-rnt,    by 

Cfgj.7;   «3^  CjCjC  13  IJjC   LjuTTT-tJlJ^:,,    CJ  eight. 

A  icrtir^  in  1  Jan^s  II.  in  tie  iimc  tencs, 

A  rtr-m  in  2  Vf  HL  aad  Miry,  by  «•  the 
mayor.  c-Lp::ii  burgriTirs,  T:«*.T!cr.  izz  rreriioii- 
en,"  £gncc  fay  rwecry-rve. 

The  n^i^es  sjExrd  to  th:s  in  of  rerjmss.  were 
cxaadned  wi:h  the  ccr.re~  zonry  eviier.c*  abonr- 
nacr.rkxxd  ;  from  whence  ::  Afpc-art-d,  that  rjck 
pcrib&s  had  beta  in  £:rj2iaons  *:dch  ersersiiy 
require  residence;  as  ftrvirg  race  the  leet 
juries ;  holding  town  or  pirifn  orkes  $  beir-g 
prc&ntcd  at  the  ket  as  recants ;  iwarr.  as  cecrn- 
can;  ptrfjr.5,  12  years  old,  bearing  realty; 
being  described  iC  cr  Lrm?^  or  b\rriec  in  the 
town.  Bur  :n  theie  infrances  the  times  did  doc 
always  correfpond :  In  one,  there  was  a  (pice  of 
57  years  between  the  two  periods,  of  connection; 
in  another,  25  yean;  and  in  a  third  21,  befides 
fcveral  others  of  a  co£&ierabk  number  of  years* 

3  The 
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The  following  entries  were  read  from  the 
Corporation  books : 

An  entry  in  the  huftings  book  of  May  14, 
1706,  of  the  eledion  of  the  members  of  par- 
liament, by  cc  the  mayor,  capital  burgeffes,  and 
freemen,  commorant  and  refident  in  the  faid 
borough,  thea  and  there  prefent,  having  right 
pf  election." 

An  entry  without  date  in  the  fecond  page  of 
the  huftings  bode,  of  the  period  extending 
from  1698  to  1723,  of  two  proclamations,  to 
be  ufed  at  the  eledtion  of  members  of  parlia- 
ment. By  the  firft,  the  officer  is  to  proclaim* 
<f  If  any  more  freemen,  inhabiting  in  this  bo- 
rough, have  not  yet  given  their  voices,  let  them 
come  in,  and  their  voices  fhall  be  received," 
The  fecond,  to  be  ufed  at  the  conclufion,  is  as 
follows:  "  I  do,  on  behalf  of  Mr.  Mayor,  and 
the  capital  burgefies,  and  in  the  name  of  the 
freemen  inhabiting  in  this  borough,  proclaim, 
publifh,  and  declare,  that  A.  B.  and  C.  D.  arc 
duly  elected." 

The  oath  taken  by  the  freemen,  at  their  ad- 
miflion,  was  read,  in  order  to  (hew  that  the 
burgefsfhip  was  intended  for  inhabitants  only. 
The  words  are,  "  You  (hall  be  contributory  to 
all  manner  of  taxes,  charges,  rates,  and  impo* 
fitions,  within  the  faid  town  made,  and  to  be 
piade,  by  the  mayor  and  his  brethren,  or  the 

moft 
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moft  part  of  there,  bearing  your  part  according 
to  your  power.  You  (hall  colour  no  foreigner's 
goods :  You  (hall  know  no  foreigners  to  buy  or 
ftfi  any  merchandize  with  any  other  foreigners 
within  the  faid  town  or  liberties  thereof  but  you 
(hall  warn  the  mayor  thereof,  or  his  brethren,  or 
(bone  of  them.  You  (hall  know  no  gatherings, 
conventicles,  or  conlpiracies,  made  againft  the 
king's  peace,  &c." 

This  oath  was  contrafted  with  another,  which 
one  of  the  books  called  the  honorary  freemens' 
oath,  which  contains  only  the  general  terms  of 
*  acknowledging  to  be  a  freeman,  and  bearing 
the  love  and  affe&ion  of  a  freeman  to  the  town." 
It  appeared,  that  the  latter  oath  had  been  taken 
by  a  lord-lieutenant  of  die  county,  (the  entry 
of  which  was  without  a  date)  and  by  (bme  gen- 
tlemen not  inhabitants  of  die  town,  who  were 
made  honorary  burgefics  in  1700.  The  duke 
of  Bolton  was  one  of  this  number. 

An  entry  in  the  huttings  book  of  1716  was 
read,  dating  the  admiffion  of  fome  perfons  to 
be  freemen,  who  cc  took  the  oath  of  honorary 
freemen." 

Parole  evidence  was  alfo  given  upon  this  point 
of  refidence,  which  I  (hall  relate  with  that  of 
the  lame  witnefles  concerning  the  claim  of  the 
freeholders. 

Upon 
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Upon  this  fecond  point,  relating  to  the  right 
of  freeholders,  the  petitioners  produced  the  fol- 
lowing evidence.  They  endeavoured  to  (hew, 
that  the  word  burgenfis,  in  its  application  to  the 
corporate  privileges  of  Lyme,  w^s  ufed  in  the 
antient  records  of  this  borough  as  fynonimous  to 
liber  tentnsy  and  diftindt  from  a  freeman  of  the 
corporation.  For  this  purpoTe  they  read  an  an- 
tient refiant  roll*,  dated  29th  of  Sept.  ^Eliz.f 
containing  a  lift  of  the  inhabitants,  defcribed 
in  three  clafies,  in  the  following  terms,  viz. 
a  Burgus  de  Lyme  Regis. 

"  Nomina  omnium  inhabitantium  villas  ibi- 
dam  tarn  burgertfium  &  liberorum  hominum 
quam  aliorura  ejufdem  villse  renovata,  29  Sept.9* 

In  the  clafs  intitled,  <(  Burgenfes  five  liberi 
tenentes,"  are  the  following  names :  Elizabetha 
filia  Thomas  Hyatt,  Crifpina  Bowden  vidua, 
Alicia  Toller  vidua,  Rob.  Davie,  Will  Elfdcn, 
and  the  names  of  feveral  other  men. 

In  the  clafs  intitled,  "  Liberi  homines,"  are 
among  others,  the  names  of  Rob.  Davie,  Will. 
Elfdetty  and  five  more  of  the  names  before  clafled, 
as  "  Burgenfes." 

*  It  was  ufual,  at  this  period,  for  the  officer*  of  a  court 
leet  to  keep  a  lift  of  all  perfons  bound  to  attend  there,  which, 
probably,  was  the  occafion  of  making  this  roll.    * 

+  1577* 
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In  the  clafs  intitled,  «  Inhabitantes  genera- 
liter,"  is  a  very  numerous  lift  of  names. 

A  book  intitled,  "  The  book  of  the  freemen 
of  Lyme  Regis"  beginning  in  1569,  contained 
entries  of  different  dates  fubfequent  to  29  Sept. 
19  Eliz.  1577,  (the  date  of  the  roll)  of  admif- 
fions  of  fix  of  the  perlbns  named  in  the  fir& 
clafs,  to  the  freedom  of  the  town ;  of  four  of 
thefe,  <c  by  buying  the  freedom."  Hence  it  was 
inferred,  that  they  could  not  have  been  freemen 
before,  although  they  were  burgenfes. 

Another  refiant  roll  was  read,  having  the  fame 
title  as  the  former,  dated  18  Dec.  21  Eliz. 
1579.  This  roll  feemed  to  have  contained, 
originally,  the  fame  divifion  of  the  inhabitants, 
into  three  clafles,  as  the  former;  but,  at  pre- 
fent,  only  two  appear'  to  have  been  exprefled ; 
of  which  the  firft  are  called,  cc  Liberi  burgen- 
fes," and  the  fecond,  "  Liberi  homines;"  the 
third  feemed  to  have  been  compofed  of  the 
cc  alii  homines." 

Two  of  the  names  of  this  roll  (not  in  the 
former)  were  traced  in  the  fame  manner  as  the 
others,  to  entries  in  the  freemens'  book,  of  their 
being  admitted  freemen  fubfequent  to  the  date 
of  the  roll,  in  which  they  are  defcribed  as  liberi 
burgenfes.  Thefe  two  have  added  to  their  names 
the  words  "  jure  uxoris," 


la 


LYME.  15 

In  this  roll  are  fixteen  names  (chiefly  the  fame 
as  in  the  former)  under  theclafs  of  libcri  bur- 
genfesy  all  of  which,  except  that  of  Alicia  Toller, 
are  again  entered  under  the  clafs  of  liberi  bo- 
mines. 

Having  given  this  evidence  to-  explain  the 
meaning  of  the  terms,  they  proceeded  to  fliew 
that  the  right  of  voting  for  members  of  parlia- 
ment had  been  exercifed  by  freeholders,  by 

An  entry  in  a  corporation  book,  dated  Dec 
30,  1609,  containing  the  names  of  the  voters 
prefent  at  an  ele&ion  of  that  time :  The  ftile  of  the 
return  is  "  by  the  mayor  and  burgeffes;"  the 
vrprds  of  the  entry  are  "  Voices  to  the  ele&ions  of 
the  burgefles  of  parliament."  Then  follow  twenty- 
four  names,  each  twelve  being  diftinguifhed  by  a 
circumflex:  Among  them  are  Geo.  Pley,  Anthony 
Elfden,  W.  Lcgge,  and  Thomas  Samford. 

By  the  refiant  rolls  of  1598,  and  161 1,  Geo. 
Pley  appears  to  have  been  then  a  freeholder  -r  by 
the  freemens'  book  Geo.  Plea,  junior,  is  firft  ad- 
mitted a  freeman  in  1612. 

In  the  fame  refiant  roll  of  1598,  cc  the  heirs 
of  William  Elfden"  are  named  among  the  free- 
holders; and  in  16 10,  Anthony  Elfden  is  named 
as  fuch :  He  is  admitted  a  freeman  in  1 6 1 1 . 

In  1 579,  William  Legge  appears  to  be  a  free- 
holder, in  right  of  his  wife.  An  agent  of  the 
petitioners,  who  was  examined,  had  looked  over 

all 
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all  the  entries  extant  of  admiffions  prior  to  the 
date  of  this  eleftion,  and  could  not  find  any 
perfon  of  this  name  to  have  been  then  a  freeman. 
He  faid  the  fame  of  Thomas  Samford,  who  is 
named  among  the  freeholders  in  160$;  and  in 
1613  his  heirs  are  in  the  lift. 

The  fame  gendeman  faid,  that  a  man  might 
have  been  a  freeman  before  the  year  1569,  with- 
out any  trace  of  his  admiflion  to  be  found  in  the 
books,  becaufe  the  freemens'  books,  now  extant, 
begin  with  that  year*  That  the  huftings  books 
often  (hew  the  names  of  freemen  which  are  not 
to  be  found  in  the  freemens'  books,  and  via 
versa.  That  the  huftings  books,  from  1584  to 
1591-2  of  part  of  1602-3,  from  1607  to  1614, 
from  1626  to  1646,  and  from  1710  to  17 13,  are 
miffing. 

The  names  of  three  perfons  are  figned  to  the 
return  of  Aug.  11,  1656,  8  Charles  II.  two  of 
whom  appear  to  have  been  freeholders  in  1660, 
and  all  three  in  1661.  No  entry  can  be  found  of 
their  being  freemen. 

In  the  huftings  book  of  21  March,  1613-14, 
it  is  entered,  that cc  this  day  the  freemen  and  free- 
holders did  choofe  Mr.  Recorder,  and  Mr.  John 
Drake,  gent,  to  be  burgefles  of  the  parliament." 
On  the  2  2d  of  February,  16  80-1,  is  the  entry  of 
an  ele&ion  to  parliament "  by  the  mayor,  capital 
burgefles,  andfremtn,  with  one  afient  and  confent, 

without 
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without  the  leaft  contradiftion  of  any  other  perfons 
wbatfoever  within  the  /aid  borough" 

The  return  to  the  convention  parliament,  dated 
nth  of  January  1688-9,  after  reciting  the  cir- 
cular fummons  from  the  Prince  of  Orange,  for 
choofing  members  according  to  the  antient  rights 
and  cuftoms,  certifies,  that  "  the  mayor,  bur- 
gefles,  freemen,  and  freeholders,  have  chofen, 
&c."     To  this  the  mayor  fets  his  hand  arid  feal. 

The  return,  2  Will,  and  Mary,  1689,  ftates, 
**  that  the  mayor,  capital  burgeffes,  freemen, 
and  freeholders,  who,  according  to  antient  rights 
and  cuftoms  of  the  borough,  of  right  claim  to 
choofe,  &c.  have  ele&ed  ."    Signed  by 

the  mayor  and  feveral  others,  with  the  mayor's 
feal  of  office  affixed. 

This  cledion  was  contefted  by  petition  to  the 
Houfe ;  the  proceedings  upon  which  were  read 
from  the  Journal*  as  follows: 

"  2 1  ft  of  May.  Colonel  Birch  reports,  from 
the  Committee  of  privileges  and  eledtions,  to 
whom  the  matter  touching  the  eleftion  of  bur- 
geffes to  ferve  in  this  prefent  parliament  for  the 
borough  of  Lyme  Regis,  in  the  county  of  Dorfet, 
was  referred,  the  ftate  of  the  cafe,  at  it  appeared 
to  the  Committee:  Which  he  produced  in 
writing ;  and  being  read  at  the  clerk's  table,  is 

as  followeth : 

#  10  Journ.  140. 
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€€  Upon  the  petition  of  Sir  William  Drake, 
Knight  and  Bart,  againft  John  Burridge,  E(q; 
touching  the  election  of  Lyme  Regis,  in  the 
county  of  Dorfet,  came  to  be  heard  for  the 
petitioner. 

«  That  the  counfel  infilled,  that  the  right  of 
ek&ion  was  in  the  mayor,  burgefies,  and  free- 
men at  large  ;  and  that  Lyme  Regis  was  made 
a  borough  12  Edw.  I.  and  at  the  fame  time  a 
corporation;  fo  the  corporation  was  co-evous 
'  with  the  borough :  And  delivered  in  a  copy  of 
a  grant 

u  1 2  Edw.  I.  c<  Quod  villa  de  Lyme  in  comi- 
tatu  Dors'  de  cetero  liber  burgus  fit,  &  quod 
homines  ejuftlem  ville  fint  liberi  burgenfes  ita 
quod  habeant  gildam  mercatoriam." 

«  12  Edw.  IV.  «  Sub  figillo  majoris."  (Re- 
turn) 

cc  30  Eliz.  Mayor  and  burgefies  ele&ed.— 
Return,  under  the  feal  of  mayor  and  burgefies." 

"  i*  and  20  Philippi  &  Marine.  Mayor  and 
burgefies  ele&ed — under  the  common  feal. 

"16  Car.  I.  Major  per  majorem  partem 
capitalium  &  aliorum  liberorum  burgenfium,  ele- 
git—fub  figillo  majoris. 

cc  13  Car.  II.  Majorem  cum  aflenfu  refidu- 
orum  burgenfium  liberorum  hominum  vilke  prse- 
diftse— fub  communi  figillo. 

31  Car. 
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rt  31  Car.  II.  32  Car.  II.  Mayor  and  bur- 
gefies,  with  confent  of  the  whole  mind,  elefted 
—under  the  hands  of  the  mayor  and  burgeffes, 
and  common  lea]. 

<c  It  appeared,  upon  the  poll  delivered  in,  that 
Sir  William  Drake  had  twenty-nine  votes  with 
himfelf,  and  that  Mr.  Burridge  had  thirty  votes 
with  himfelf  j  but  it  was  allowed,  that  of  the 
twenty-nine  that  voted  for  Sir  WilEam  Drake, 
there  were  five  foreign  fretfmen,  viz.  Francis 
Alford,  William  Bragg,  John  Fry,  Anthony 
Floyer,  and  Richard  Henvill.  ;  \ 

"  And  they  called 

cc  Mr.  Qregory  Alford^  who  faid,  he  had  been 
mayor  ,of  the  town  anno  1663,  and  then  came 
the  aft  of  regulation  * ;  and  then  he  called  in 
Sir  John  Strode,  Colonel  Bifhop  and  others,  to 
his  afliftance,  and  they  gave  their  voices;  and 
they  have  come  in  ever  afterwards  into  .the 
common  council  houfe,  and  voted  for  mayors 
and  other  officers.  That  Sir  John  Strode  and 
Colonel  Bilhop  were. out  burgeflcs,  as  thefe  five 
accepted  againft  are.  That  he  remembered  Sir 
John  Strode  and  Colonel  Bifhop  have  been  at 
the  eie&ion  of  parliament  men ;  and,  to  the  beft 
of  his- remembrancef  have  voted  in  the  ele&ions 
of  parliament  men ;  and  particularly  at  the  elec- 

•  Stat.  15.  Cha.  II.  fiat.  2.  «h.  i. 
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tion  of  the  Lord  Clarendon*.  That  feveral  free- 
holders have  come  and  claimed  th£ir  votes,  but 
never  were  admitted  nor  returned  :  That  he  be- 
lieved particularly,  when  the  fitting  member^ 
Mr.  Burridge*,  was  mayor,  the  freeholders  Were 
reje&ed;  and  that  Mr.  Burridge  made  d  ftturn 
by  the  mayor,  burgefles,  and  freemen.  That 
whofoever  are  free  of  Lyme*  art  free  from  many 
tolls  at  Briftbl,  and  enjoy  feveral  privileges  there : 
But  fays,  the  foreign  freemen  take  not  the  farfie 
oath  with  the  other.  That  k  apptearecl,  that 'the 
charter  of  Lyme  Regis  had-  bfeen  furrehdertd  to 
the  king.  f   :l  '     " 

"  And  it  was  agreed>Thofe  a&s  that  were  done 
tinder  the  new  charter,  to  be  void;  arid  there- 
trpon  the  counfelfor  the  petitioner  produWd  thfe 
Turrender  of  the  charter  bf  the  aothof  Odtober 
1684,    Arfd  called 

cc  One  Bragg,  awitneft,Vho  faid,  That  Thomas 
fitts,  Thdrilas  Fitzgerrard,  and  Robert  Fbwler, 
who  polled  for  Mr.  Burridge;  were 'made?  free 
xmder  the  new  charter,  viz.  Thomas  Pittt,  id  of 
March,  1684;  Thomas  Fitzgerrard;  5ft  'of 
:0&>ber,  1685;  Robert  Fdwfer,  4th  6f  February, 

*  At  that  time  Mr.  Hyde;  Thishappened  in  the  reto- 
Tatkm  year,  upon  a  vacancy  occafioaed  "ty  Mr.  Moore's 
choofing  to  ferve  for  Heyteflmry,  he  having  been  ele&ed  for 
that  pkc&a*  wdlaiLym^  :8;JMia,?;. 

1687: 
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1687:  That  James  Pitts,  another  perfon  that 
voted  for  fylr.  Burridge,  was  a  freeman  by  the 
old  charter,  but  disfranchifed  for  fome  mifde- 
meanor,  and  reftored  by  the  new  charter.  He 
was  disfranchifed  in  a  full  corporation,  for  bring- 
ing in  feveral  things  contrary  to  his  oath.  That 
John  Cafe  and  Matthew  Sprag  are  freemen  of 
the  town  of  Lyme,  but  both  live  out  of  the 
town ;  one  fix  miles,  the  other  two. 

"  For  Mr. Burridge:  That  the  counfel  infilled, 
that  the  right  of  ele&ion  confifted  in  all  freemen 
of  Lynie,  being  inhabitants,  and  freeholders  of 
the  fame. 

"  The  counfel  for  the  petitioners  granted,  if  the 
freeholders  had  a  right,  Mr.  Burridge  was 
defied. 

"  Then  the  counfel  for  Mr.  Burridge  produced 
returns. 

"  1  Eliz.  Mayor,  burgefles,  and  inhabitants, 
elefted — under  the  feal  of  the  mayor  and  bur- 
gefles. 

"  1  Mariae.  Mayor,  burgefles,  with  inha- 
bitants, elefted— under  the  common  feal. 

4€  13  Car.  II.  Produced  alfoby  the  petitioner  j 
and  called 

"  John  Davis;  who  faid,  he  had  known  Lyme 
from  a  child;  and  that  freeholders  had  given 
their  vote*  particularly  Thomas  Bragg,  William 
Trickey,  — —  Short,  and  — —  Mincent,  gave 
(heir  vote,  as  he  thinks,  at  the  ele&ion  of  Efquire 
C  3  Rtutej 


22  CASE      VIII. 

Henley  and  Sir  John  Shaw ;  but  fays,  he  never 
knew  any  freeholders,  or  freemen,  out  of  the 
town,  admitted  to  vote. 

cc  Mr.  Short  being  called,  exception  was  taken* 
to  him  as  being  a  freeholder ;  but,  afterwards, 
allowed  to  be  a  witnefs  as  to  the  right  of  foreign 
freemen ;  and  faid,  he  never  knew  any  honorary 
freeman  demanded  to  vote  till  the  laft  election. 

"  George  Brayholt  faid,  he  had  known  feveral 
eleftions  of  Mr.  Henley  and  others  -,  and  that 
freemen  and  freeholders  have  their  votes :  That 
'Squire  Henley  made  feveral  freeholders  to  that 
purpofe :  That  no  out-lying  freemen  had  a  vote 
to  his  knowledge. 

"  Tytherly  faid,  he  had  been  a  freeman  twenty 
years,  and  that  he  has  known  fome  freeholders 
come  and  claim  their  right  at  eledtions ;  and 
they  ufed  to  cry,  "  Up  with  them." 

u  James  Pitts  faid,  he  knows  Sprag  very  well  j 
and  that  Sprag  had  a  houfe  in  the  town  that  paid 
tp  the  poors'  rate :  That  John  Cafe  traded  as  a 
merchant  in  the  town;  but  his  mother-in-law 
dying,  he  was  gone  to  take  pofleffion  of  the 
eftate :  That  Thomas  Pitts  was  made  a  freeman 
by  the  new  charter :  And  it  being  faid  he  was 
not  a  freeman,  he  came  to  the  corporation  and 
defired  to  have  his  fine,  or  be  re-admitted  j  an4 
the  corporation  told  him,  there  was  no  needs  he 
Va$  a  good  freeman, 

Upon 
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"  Upon  the  whole  matter,  the  Committee  came 
to  ieveral  refolutions,  which  he  read  in  his  places 
and  afterwards  delivered  the  lame  in  at  the  clerk's 
table,  where  the  fame  was  read,  and  is  as  fol- 
lowed! : 

<c  Relblved,  that  it  is  the  opinion  of  this  Com- 
mittee, That  John  Burridge,  Elqj  is  not  duly 
elefted  a  burgefs  to  ferve  in  this  preftnt  parlia- 
ment for  the  borough  of  Lyme  Regis,  in  the 
county  of  Dorfet. 

"  Relblved,  That  it  is  the  opinion  of  this  Com* 
mittee,  that  Sir  William  Drake,  Knight  and 
Part,  is  duly  eledted  a  burgefs  to  ferve  in  this 
prefent  parliament  for  the  borough  of  Lyme 
Reps,  in  the  county  of  Dorfet, 

The  firft  of  the  faid  refolutions  being  read  a 

fecond  time,  the  queftion  w*s  put,  that  the  houfe 

agree  with  the  Committee  therein.    The  houfe 

divided. 

fSir  Robert  Cotton, 

TeUersofthcYeas'\Mr.  Brewer,  82 


/Sir  John  Guife, 
Tellers  for  the  Noes, 


J' 

M  Mr.  Conninlby,       \%\ 

So  it  faffed  in  the  negative" 

After  the  above  entry  was  read,  the  petitioners 
called  three  witnefles  to  fhew  the  reputation  of 
the  inhabitants  as  to  their  claim.  Their  names 
were  Harris,  Bowdidge,  and  Jurdan.  The  two 
firft  were  74  years  of  age,  and  the  other  64. 
C  4  Th* 
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The  counfel  faid,  that  four  or  five  old  men,  who 
had  been  examined  before  the  laft  Committee, 
and  whofe  evidence  would  have  confirmed  the 
ethers,  had  died  fince. 

Thefe  witnefles  were  inhabitants  of  Lyme, 
where  they  had  lived  almoft  all  their  time.  They 
faid,  it  was  the  common  reputation  there,that  the 
right  to  choofe  members  was  in  freeholders  hav- 
ing proper  land  in  the  town,  and  freemen  s  and 
that  they  muft  all  be  inhabitants.  When  they 
were  young  they  had  heard  old  men  fay  fo;  fome 
cr  -'horn  were  capital  burgefles*.  Harris  faid, 
that  the  votes  of  non-refidents  had  often  been 
refufed  j  but,  however,  he  believed  Jome  had 
always  voted  ever  fince  he  could  remember. 
The  other  two  witnefles  believed,  that  no  non- 
refidents  had  voted  before  1734,  at  which  time 
Mr.  Scroope  became  member.  Jurdan  had 
heard  Mr.  Scroope  himfelf  formerly  fay,  that 
non-refidents  had  no  right j  and  conformably  to 
this  opinion,  fome  time  before  his  election,  he 
had  defired  the  witnefs's  father,  who  was  a  free- 
man in  his  intereft  living  a  mile  out  of  the 
town,  to  remove  his  family  into  it  before  the 
elc&ionj  becaufe  his  vote  would  otherwife  be  re- 
jefted.  With  this  requeft  his  father  complied 
fome  months  before  that  election. 

*  Thia  corporation  confifl*  of  a  mayor  and  1 5  capital 
burgefles,  and  an  indefinite  number  of  freemen. 

Theft 
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Theft  r  witnefle*  were  queftioned  as  to  par- 
ticulars of  the  ele&ions  in  1727  and  1747^  which 
were  the  only  two  contefted  fince  that  in  1722; 
and  gave  the  following  account  of  them. 

Harris  and  Bowdidge  remembered  both ;  but 
the  latter  had  only  lived  two  years  in -Lyme  in 
1727,  being  then  not  17  years  old.     At  the  elec- 
tion in  that  year*  Burridge  and  Drax,  and  Cref- 
ner  and  Henley,  were  candidates.    Harris  faid, 
that  freeholders  were  then  canvaffed,  and  on  the 
ele&ion  day  went  up  to  the  hall  j  but  he  could 
not  name  any  in  particular  who  had  been  can- 
vaffed,   nor  by  whom.     Bowdidge  faid,   that 
Burridge  canvaffed  the  freeholders,  and  named 
two  in  particular  i  but  one  of  them  he  knew  to 
be  a  freeman  alfo :  He  did  not  know  that  thefe 
men  had  been  canvaffed  but  by  hearfay.     Bur- 
ridge was  then  mayor,  and  at  the  poll  rejefted 
the  votes  of  freeholders,   and  returned  himfelf 
upon  the  votes  of  freemen  only.     Harris's  father 
was    then    a    freeholder.     After  that  ele&ion, 
there  was  a  feaft  for  the  freeholders'  fons,  at 
fohich  the  witnefs  was  prefent.     There  were  46 
names  figned  to  the  return  of  this  ele&ion,  of 
whom  Bowdidge  remembered  all  but  fix  to  have 
been  inhabitants  of  Lyme.     One  of  the  fix,  a 
Mr.  Oke,  he  did  not  remember  i  but  the  family 
refided  at  Whitlands,.  near  two  miles  off.    Some 
of  the  46  he  knew  to  be  both  freemen  and  free- 
3  holders. 
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holders*  Jurdan  remembered*  three  of  thefe  fix 
to  have  been  inhabitants  of  Lyme ;  but  Oke,  he 
(aid)  lived  at  Whidands. 

In  the  entry  of  Oke's  admiflion,  it  is  faid  he 
took  the  oath  of  honorary  freemen. 

At  the  ele&ion  in  1747,  Scroope,  Henley, 
and  Drax,  were  candidates.  Drax  flood  on  the 
right  of  freeholders,  mod  of  whom  fupported 
him,  and  met  for  that  purpofe  at  the  houfe  of 
one  Tucker,  who  a£ted  for  him  in  his  canvas. 
Before  the  ele&ion,  Drax  declined,  and  left  the 
town;  fo  that  there  was  no  effe&ive  conteft: 
Yet,  according  to  Jurdan's  evidence,  he  would 
have  had  a  majority  if  he  had  flood  a  poll. 
This  witnefs  faid,  there  were  then  about  60  free- 
holders in  Lyme.  Bowdidge  faid,  that  Henley 
alfo  had  canvaffed  the  freeholders  -,  and  Jurdan 
had  heard  him  before  that  time  fay,  "  they  had 
a  better  right  than  freemen."  Henley  was  then 
recorder,  and  both  a  freeholder  and  freeman. 
Harris  remembered  one  Hooper's  buying  a  free- 
hold houfe  previous  to  this  elcdtton,  in  order  to 
make  himfelf  of  confequence  in  it  \  and  upon 
Drax's  going  away,  his  difappointment  became 
a  fubjeft  of  laughter  among  his  acquaintance. 

The  petitioners  produced  an  antient  furvey  of 
this  borough,  in  1594,  in  which  mention  is  made 
of  a  confiderable  number  of  burgages  (about  50 
in  all)  held  of  the  corporation,  fpecifying  the 

tenants 
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tenants  and  their  rents.     The  corporation  hold 
of  the  crown. 

The  foregoing  is  a  ftate  of  the  whole  evidence 
produced  by  the  petitioners. 

The  evidence  on  the  part  of  the  fitting  mem- 
bers was  directed,  in  the  firft  place,  againft  the 
claim  of  the  freeholders  as  following: 

Returns  in  which  neither  inhabitants  nor  fret- 
holders  are  mentioned,  viz. 

1  and  2  Phil,  and  Mary.  By  <c  the  mayor 
and  burgeffes."  2  and  3  Phil,  and  Mary,  in  the 
fame  form.  So  in  4  and  5  Phil,  and  Mary.  14EHZ. 
2%  Eliz.  39  Eliz.  1  James  I.  18  James  I.  ai 
James  I.  1  Charles  I.  April,  1  Charles  I. 
3  Charles  I.  and  15  Charles  I.  Some  of  which 
are  under  the  common  feal,  and  fome  figned  by 
the  mayor  and  others,  who  were  proved  to  be 
capital  burgeffes.  A  return,  16  Charles  I.  in 
thefe  words :  "  Major  per  majorem  partem  capi- 
talium  &  aliorum  liberorum  burgenfium  burgi 
domini  Regis  de  Lyme  Regis  prasdi&i  fecundum 
confuetudincm  burgi  prsedifti  elegit  Edm.  Pri- 
dcaux,  &c."  In  12  Cha.  II.  31  Cha.  II.  7  Will. 
HI.  and  8  Geo.  I.  by  the  "  mayor  and  burgeffes." 
The  returns  from  17 14  to  1774,  are  by  "  the 
mayor,  capital  burgeffes,  and  freemen,  and  un- 
der the  common  feal,  with  the  fignature  of  the 
mayor  only  $  except  that  in  1727,  figned  by  46 

perfom, 
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pcrfons,  and  that  in  17683  figned  by  the  mayor 
and  1 2  others. 

Charles  II.  in  the  36th  year  of  his  reign, 
granted  a  charter  to  the  corporation,  which  par- 
took of  the  prevailing  principles  of  government 
of  that  time.  It  was  annulled  a  little  before  the 
Revolution  by  the  proclamation  of  James  IK 
according  to  a  power  referved  in  the  charter  for 
that  purpofe  *.  This  charter  contained  the  fol- 
lowing claufe  relating  to  parliamentary  elections, 
for  the  fake  of  which  it  was  now  produced  for 
the  fitting  members  f,  viz.  "  Et  ulterius  concefli- 
mus  ac  perprefentes  pro  nobis  haeredibus  &  fuc- 
cefforibus  noftris  concedimus  majori  &  burgen- 
fibus  burgi  five  villaepradi&ae&fuccefforibus  fuis 

#  Sec  the  note  (G)  after  the  Cafe  of  Saltafh. 
.  t  The  coonfel  for  the  fitting  members  offered  this  cancelled 
charter  in  evidence,  as  a  proof  of  what  was,  at  the  time  of 
granting  it,  the  acknowledged  ufage  of  the  borough  in  cleft- 
iag  members.  This  was  objefted  to  on  the  other  fide :  Be- 
caufe  it  was  to  be  received  either  as  a  royal  charter,  or  no- 
thing :  And  as  a  charter  it  was  annulled  and  cancelled,  and 
had  now  no  feal  or  other  mark  of  authenticity :  It  was  not 
what  it  purported  to  be,  and  therefore  not  to  be  received. 
For  the  fitting  members,  it  was  argued  to  be  competent  evi- 
dence to  the  purpofe  for  which  it  was  produced ;  i.  e.  of 
refutation  and  ufage  t  becaufe  it  appeared  to  be  an  antient 
paper  of  authority,  found  among  the  records  of  the  corpo- 
ration, and  as  fuch,  entitled  to  refpeft  in  thefe  queftions. 
Hereupon  the  Committee  came  to  a  rcfolution  to  .receive  it 
in  evidence. 

quod 
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quod  burgenfes  eligendi  &  mittendi  ad  parlia- 
mentum  noftrum  &  haercdum  vcl  fucceflbram, 
noftrorum  de  cctero  in  poftenim  elcfticrunt 
per  majorem  capitales  burgenfes,  &  liberos  ho- 
mines burgi  five  vilfee  prsedi&afc  vei  majorem, 
partem  eorundem  front  antebac  in  temptrikus  re- 
troa&is  affectum  fc?  confuttum  fidt,  infia  burgum 
five  villam  praedi&am." 

The  charter  alfo  prefcribes  a  new  mode  of 
ele&ing  and  fwearing  in  the  mayor;  and  in  that 
article  does  not  refer  to  the  antient  ufage.  In  all 
the  cfibitt  charters,  no  mention  is  made  of  the 
elc&ion  of  members  of  parliament;  and  none 
of  them  give  any  directions  about  the  ele&ing 
or  admitting  freemen. 

An  entry  dated  the  29th  of  January  1593-4, 
35  Eliz.  «  ad  hanc  diem  extitit  eleftio  burgen- 
fium  parliament!,  &  Robertus  Haffard  eledtus 
eft*  per  majorem  burgenfes  &  liberos  homines. 
Et  alter  burgenfis,  viz.  Zacharias  Bethel  de&us 
eft  per  dominum  Marchionem  de  Winton  (B)." 

An^ntryofthe  7th  of  February,  1678-9,  of 
an  ele&ion  of  the  members,  by  "  the  mayor 
and  burgelTes  and  freemen  of  the  borough,"  to 
which  is  added,  "  befides  the  capital  burgeflfes, 
thefreemen  prefent  were  as  follow :"  After  which 
are  33  names.  Here  the  counfel  for  the  peti- 
tioners obferved,  that  they  were  all  inhabitants  -, 
in  which  they  were  not  contradidled. 

An 
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An.  entry  in  the  fame  terms  as  the  laft,  of 
an  ele&ion,  the  30th  of  September,   1679. 

An  entry  the  nth  erf"  January,  1688-9,  in 
the  following  words :  "  Then  choien  for  mem- 
bers to  meete  and  fitt  at  Weftminfter,  the  22d 
inft.  for  this  burrough,  collonell  John  Pole,  Eiq. 
and  Mr.  John  Burridge,  Merchant,  by  the  ca- 
pital burgefles,  freemen  and  freeholders,  and  foe 
the  returne  was  made  accordinglie.  by  one  Mr. 
Egerton  a  pretended  CounceUor" 

The  appearance  of  the  writing  of  the  latter 
fentence  of  this  entry,  occasioned  obfervation 
upon  its  authenticity :  The  counfel  for  the  peti- 
tioners alledging  it  to  be  in  a  different  hand 
from  the  reft  (which  did  not  feem  to  be  the  opi- 
nion of  the  Committee)  and  an  addition  *  made 
at  a  different  time. 

After  reading  the  above  entries,  the  counfel 
proceeded  toothers,  tending  to  explain  the  terms 
ufed  in  thofe  read  by  the  petitioners,  relative  to 
the  charafter  of  a  burgefs  and  a  freeman  of 
Lyme,  viz.  The  following  words  written  by  way 

*  I  had  an  opportunity  of  examining  it  minutely:  It 
feemed  to  me  plainly  added  after  the  entry  was  thought  to 
have  been  finifhed  by  him  that  made  it ;  as  it  came  after  a 
mark,  which  I  obferved  to  be  the  common  period  tfed  by 
the  writer  of  that  book,  for  the  conclufion  of  an  entry.  The 
hand  writing  of  the  whole  had  the  appearance  of  unifor- 
mity, 

of 
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of  title,  in  the  beginning  of  <  the  boek  of  free* 
pen  before  mentioned,  "  The  names  of  them 
that  be  made  free,  viz.  Thofe  that  arc  no  boN 
gefles,  they  to  be  called  freemen;  and  thofe  that 
are  burgefles,  they  to  be  called  free-burgeflis. 
All  which  do  pay  a  fine  and  take  their  oaths."   - 

Cf  A  Table  *,  conteyning  as  well  the  rate*  of 
the  accuftomed  duties  payable  to  the  oft  and 
mayntenance  of  the  town  and  cob  f  of  ^Lyme 
Regis,  as  alio  certain  other  things  concerning 
the  fraunchifes  and  liberties  of  the  fame  towne. 
Written  8  July,  35  Eliz.  1583  %. 

u  By  the  charter  of  the  .burrough,  the  mayor 
and  burgefles  ought  to  hold  and  enjoy,  as  well 
all  things  to  them  graunted  therein  by  fjtecy all 
words,  as  all  fuch  other  cufloms,  liberties  and 
privileges,  graunted  .and- 'confirmed  therein  by 
general  words,  as  they:  have  ufed,  and  accus- 
tomed tyrtie  q(  mind  of  .man,  whereof  the  free- 
dome  of  the  burrough  is  pdrcell. 

"  By  fpecyaU  words  it  is.expreffed  in  the  char- 
ter, among  other  things  concerning  merchaun- 

*  The  original  having  been  lately  loft,  it  was  read  from 
a  printed  copy. 

+  The  Pier  which  fecures  the  harbour  from  the  fea.  -*    . 

X  Two  years  before  this,  the  queen  had  granted  them  a 
new  and  exteniive  charter,  by  which' the  form  of  the  corpo- 
rition  was  in  forae  refpe&s  altered,  and  its  powers  enlarged. 
This  probably  occasioned  the  compofing  of  the  prefent  table* 

dize: 
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dizc:  i.  That  no  merchaunt,  &c— (then  fol- 
low three  particular  provifions  refpe&ing  trade.) 
After  which  it  proceeds  thus : 

«c  The  cuftomes  and  freedomesof  the  faid  bur- 
rough  ufed  tyme  out  of  mind,  and  in  generall 
words  confirmed  in  charter  by  King  Edw.  I. 
and  after  by  his  fucceffors,  kings  and  quencs  of 
this  rcalme  ever  fince,  doe  partly  concerne. 
€€  Free  burgefles.     All  thofe  that  had  freehold 
within     the     borrough,    and 
would  be  free  of  the  freedome, 
were  made  free  by  a  fine  and 
by  an  oath,  and  then  they  were 
called  free  burgefles. 
u  Free  men.        Item,  All  others  not  having 
any  freehold  as  aforefaid,'  and 
would  be  free  of  the  freedome, 
were  made  free  by  fine  and 
oath  as  aforefaid,  and  they  were 
called  freemen. 
"  Free  women.    Item*  The  widowe  of  a  free 
burgefs,  or  of  a  freeman,  hath 
her  freedome  during  her  wi- 
dowhood." 
After  this  follow  feven  other  Items  of  diflerent 
cuftoms.    Then  a  lift  of  the  cob  duties  paid 
time  out  of  mind ;  referring  to  their  being  con- 
finned  upon  an  inquifition  taken  under  an  Ex- 
chequer commifSon  in  22  Eliz. 

An 
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An  entry  in  the  old  book  of  orders,  in  the 
page  next  to  that  read  by  the  petitioners  of  the 
30th  of  December  1609,  (fee  p.  15)  dated  the 
15th  of  February  following,  in  thefe  words : 

€€  Whereas  on  the  30th  daye  of  Deer,  lafte, 
wee  the  mayor  and  his  bretherne,  with  the  bet- 
ter parte  of  the  freemen  and  free-burgefles, 
which  have  their  voyces  in  this  eleftion,  did 
deft  and  make  choyce  of  Mr.  Geo,  Jeffrey 
for  burgefle  of  our  parliament  of  our  town  of 
Lyme  Regis :  It  is  fo  that  nowe  again  wee  the 
mayor  and  company,  with  the  free-burgefles 
doe  ftand  to  and  acknowledge,  that  the  faid  Mr* 
Geo.  Jefferye  (hall  ftand  and  bee  the  fole  and 
onelye  man  for  burgefle  of  the  parliament  for 
our  towne:  Although  there  be  order  but  for 
one  to  be  elefted  (according  to  our  firft  mean- 
ing). And  for  the  better  aflurance  and  certentie 
hereof,  we  the  mayor  and  bretherne  do  ratify* 
and  confirme  the  fame  under  our  hands.  Yeven 
the  daye  and  yere  firft  above  written  |." 

After 

+  The  date  of  die  entry  of  this  election,  does  not  agresj 
with  that  of  the  iflbing  of  the  writ;  which  appears  by  the 
Commons,  journal  not  to  have  been  ordered  by  the  Houfe 
till  14th  Feb.  1609-10.  (1  Journ.  392,3.)  The  members 
for  Lyme  at  this  period  were  Sir  George  Sommers,  (whofe 

me  it  mentioned  in  the  ftate  of  the  evidence,  in  p.  38)  at  that 

Voi.  It  D 
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After  which  follow  the  names  of  thofe  pre- 
fenc. 

The  following  entry  dated  the  30th  of  March 
1614,  was  read,  to  explain,  that  of  the  21ft  of 
March  preceding,  read  by  the  petitioners.  (Sec 
P-  16.) 

"  Free  burgefles  which  have  their  voices  in 
the  eledtion  of  the  burgefles  for  the  parliament." 
After  which  follow  the  names  of  twelve  perfons,* 
all  of  whom  were  found  to  have  been  admitted 
freemen  previous  to  that  time. 

time  Governor  of  Virginia, — and Hazard.    An  at- 
tempt had  been  made  to  remove  the  latter  for  age  and  fick- 
nefs,  in  i6oy,  (i  Jonrn.  256.7)  but  it  failed.     At  the  firft 
meeting  of  the  Commons  in  Feb.  1609-10,  (no  ftflion  hav- 
ing been  held  fince  July  16079)  they  began  to  confider  of 
filling  up  the  vacancies  that  had  happened  in  the  mean  while; 
and  the  Committee  of  privileges  made  a  report  on  the  for> 
jeEt :  Among  others,  HafTard  was  then  mentioned,  as  fixtjr- 
tine  years  of  age*  and  bedrid ;  and  Sir  George  Sommera, 
as  incapable,  by  reafon  of  his  government.    The  Houfe  or- 
dered a  new  writ  in  the  room  of  the  former*  without  de- 
bate; but  the  report  refpecHng  the  latter,  occafioncd  one, 
which  ended  in  ordering  a  new  writ  for  him  likewife.     Five 
days  before,  on  the  9th  of  February,  there  is  an  entry  in 
the  Journal,  of  "  A  petition  from  Lyme  Regis,  touching 
their  burgefles,  offered  by  Sir  John  Jeffries."    The  objeft 
of  it  probably  was,  to  have  the.  vacancy  declared.    The 
member  elecfed  is  defcribed  in  the  corporation  book,  as  the 
Ion  of  Sir  John  J'Jfcy  &**•  wn?  pexh»P*  was  the  fame  per- 
Jba  that  presented  the  petition ;  very  little  attention  being 
at  this  period  paid  to  the  manner  of  fpclling  names.    The 
Kturn  itfclf  is  of  George  Jefferyes. 

In 
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In  the  entry  of  the  election  of  mayor  in  1593, 
the  perfons  prefent  are  arranged  in  three  daffies* 

4*  The  capital  burgeffcs* 

a.  Liberi  tentntes* 

3.  Liberi  homines* 

At  the  head  of  the  liberi  tenente*  are  twpj 
Chrift.  Elfden  and  Richard  Davidge,  who($ 
names  are  inclo&d  in  a  circumflex,  with  this  not* 
in  the  margin,  "  liberi  homines  tdntum"  Frooj 
hence  it  was  inferred)  that  the  ^ox A  freeholder  w«f 
often  ufed  to  defcribe  free  burgeffes,  in  Contra? 
diftinftion  to  mere  freemen*  There  are  twenty-one 
names  in  the  clafs  of  freeholders,  twelve  of  whicty 
Were  found  among  the  admiffions  to  the  free? 
dom,  previous  to  that  election  #.  .  Seven  of  chf 
remaining  nine  were  upon  the  refunt  roll  of 
that  time  as  free  burgeffes  >  but  of*  thefef 
five  appear  to  have  been  admitted  freemen 
after  the  date  of  this  reliant  roll*  The  agenC 
for  the  fitting  member,  who  had  examined  the 
books  for  this  purpofe,  fatd,  he  had  found  ten 
names  of  freemen  upon  the  refiant  rolls  which 
were  among  the  admiffions  to  die  freedom  after? 
wrdsk  The  name  of  Thomas  Samford,  men- 
tioned in  p*  15,  as  prefent  at  an  election  in 
1609,  not  being  then  a  freeman,  was  found  in 

#  See  in  p«  i6>  the  periods  in  which  the  books  are 
Miffing* 

Da  alift 
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a  lift  of  thofc  prcfcnt  at  an  elc&ion  of  mayor  in 
1605  ;  in  which,  after  the  names  of  thofe  de  con- 
cilia, or  capital  burgefles,  "  Burgenfes  et  liberi 
homines  infimul"  *,  arc  clafled  together.  From 
hence  die  counfel  for  the  fitting  members  would 
have  inferred,  that  he  was  at  that  time  a  free- 
man. To  obviate  this,  the  counfel  for  the  peti- 
tioners produced  the  following  inftances  from  the 
books  of  perfons  appearing  in  thofe  mixed  lifts 
at  mayor's  ele&ions,  who  are  made  freemen  af- 
terwards, viz.  Robert  Haflard,  voting  in  the 
ele&ion  of  mayor,  the  23d  of  Auguft  1581s 
his  name  firft  appears  as  a  freeman  in  the  free- 
man's book  in  1598,  but  it  is  among  the  free 
burgefles  in  a  refiant  roll  of  1579.  In  the  fame 
mayor's  election  J.  Perrott  votes;  he  too  is 
among  the  free  burgefles  in  1579;  but  the  firft 
x>{  that  name  admitted  a  freeman,  is  in  1585. 
-Nic.  Dean,  prefent  in  Auguft  1581,  is  admitted 
a  freeman  in  Odober  following ;  his  name  is  on 
the  refiant  roll  as  a  free  burgefs  in  1579.  K. 
•N  orris,  prefent  at  the  fame  election,  is  admitted 
a  freeman  in  1583.  R.  Davidge,  prefent  in 
Auguft  1580,  as  a  free  burgefs,  is  admitted  a 
•freeman  in  158.3. 

Upon  the  point  of  refidence,  the  following 
evidence  was  given. 

•  Otner  entries  in  theliuftings  book  of  mayor's  elec« 
lions,  in  the  (June  form  were  produced. 
•     -  An 
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An  entry  in  a  corporation  book,  dated  the 
29th  of  Auguft  1580,  in  thefe  words.  "  All 
the  court,  except  Mr.  William  Elfden,  do  agree, 
that  the  free  burgeffes  which  appear,  as  well 
thofe  inhabitant  as  not  inhabitant*  ought  to  be 
fworn  to  the  ele&ion  of  the  mayor :  As  alfo  thofe 
that  hold  any  free  burgages  in  the  right  of  their 
wives  (by  Mr.  Poole).  Thereupon  Robert 
Haflard  and  Richard  Davidge  were  fworn." 

An  entry  dated  the  ad  of  November  1584. 
cc  This  day  at  a  court  holden  in  the  Moothal^ 
it  is  agreed  by  the  mayor  and  burgeffes  of  the 
town  of  Lyme  Regis,  that  as  well  the  burgeffes 
and  freemen  of  the  faid  town,  as  well  inhabi- 
tant as  not  inhabitant^  and  all  other  inhabitants, 
Jhall  be  contributary  to  the  payment  of  taxes 
and  impofitions,  to  be  levied  towards  the  charges 
of  the  burgeffes  for  the  parliament  V 

Two  perfons  of  the  names  of  Rofe  and  Sew- 
ard, had  figned  the  return  in  1627  ;  and  in  order 
to  fhew  the  probability  of  their  being  at  that  time 
non-refident,  an  entry  in  1631  was  read  from 
the  books,  ftating,  "  forafmuch  as  they  being 
capital  burgeffes,  are  gone  to  live  out  of  the 
tgwn,  and  have  not  of  long  time  been  here  aflift- 
ant  to  Mr.  Mayor,  &c."  they  are  therefore  hereby 

*  One  of  the  Committee  defired  to  fee  the  return  next 
following  the  date  of  thefe  two  entries.  It  was  that  before 
Sated,  in  p.  8,  in  z6  Eliz.  by  burgeffes  and  inhabitants. 

D  3  ordered 
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ordered  to  return  by  a  given  day,  or  that  they 
will  be  disfranchifed. 

Nicholas  Hunt  appears  to  have  voted  for  mayor 
in  1 60 1  j  within  three  months  after,  on  the  23d  of 
November  in  the  fame  year,  he  is  mentioned  as 
living  af  Culliford>  feveral  miles  diftant. 

Philometh  Dummett,  who  refided  out  of  thd 
town,  attended  at  the  leets  in  1666. 

The  following  are  inftances  of  gentlemen! 
frhofe  defcriptions  were  faid  to  fhew,  that  they 
)ived  at  places  in  the  country,  fomc  miles  dis- 
tant from  Lyme. 

In  1598,  Auguft  the  28th,  Mr.  Somers,  tf 
Bourn,  is  admitted  a  freeman,  and  on  the  fam$ 
day  votes  for  mayor  $  on  the  6th  of  Septem- 
ber, he  is  fworn  of  the  town  council  $  in  1601, 
ind  1604,  he  a£b  as  capital  burgefs.  In  1605, 
(being  then  Sir  George  Somers,  Knt.)  he  is 
phofen  mayor.  But  in  the  entries  fubfequent  to 
that  of  his  admiflion,  he  is  not  described  of 
Bourn  or  any  other  place. 

In  1606,  Sir  John  .  Jeffery,  of  Catberftony  is 
admitted  to  the  freedom ;  at  the  fame  time  Sir 
Robert  Strode  of  Parnbam. 

In  1607,  thefe  three  vote  at  the  ele&ion  of 
mayor. 

Jn  16 13,  John  Drake,  of  JJbe,  votes  for 
fiiayor. 


?n 
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In  1611,  George  Brown,  of  Wimburn,  is  ad- 
mitted a  freeman  and  recorder  $  and  in  1616, 
votes  for  mayor. 

In  1608,  Sir  John  Strangeways,  of  Abbotf- 
bury,  is  admitted;  and  in  16 19  votes  for  mayor. 

In  161 1,  Arthur  Gregory,  chief  fearcber  of  the 
-fort  of  Poole,  is  admitted ;  and  in  1620,  he  ads 
as  a  capital  burgefs  in  the  ele&ion  of  mayor; 
his  name  likewife  appears  in  the  return  to  par- 
liament of  1625. 

In  1660,  John  Strode  *,  of  Parnham,  is  ad* 
mitted;  and  in  1665,  afts  as  a  capital  burgefs 
in  the  ele&ion  of  mayor. 

The  entries  in  the  Journals  of  the  6th  of  Ja- 
nuary 1701-2,  (13  Journ.  654,)  and  of  the 
a6th  of  November  1708,  (16  Journ.  18)  were 
read.  The  former  contains  the  petition  of  a 
Mr.  Hallett,  againft  the  eleftion  of  one  of  the 
fitting  members  (Mr*  Paice,)  exprefsly  alledg- 
ing  the  right  of  voting' for  this  borough,  to  be 
"  in  the  mayor,  capital  burgefles,  freemen  and 
freeholders  inhabiting  within  the  borough/'  and 
complaining  of  the  mayor  for  refufing  fuch  votes. 
This  petition  was  afterwards  dropped,  for  no- 
thing further  appears  of  the  petitioner  in  the 
Journal.    The  other  entry  contains  a  petition 

*  The  witnef*  Alford,  mentioned  in  p,  19,  fpeaks  of 
Strodc'i  voting.  .    . 
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of  Mr.  Henley,  againft  the  eleAion  of  Freke 
and  Burridge  in  general  terms ;  and  alfo  a  peti- 
tion on  the  fame  fide  from  the  "  capital  bur- 
geffes,  freemen  and  freeholders,  inhabitants 
within  the  borough,"  dating  their  right  to  cleft, 
and  the  mayor's  refufing  to  receive  their  votes 
for  Henley.  Thefc  petitions  were  likewife  drop- 
ped. 

The  counfel  for  the  fitting  members  alfo  pro- 
duced the  minutes  of  the  refolution  of  the  fe- 
le&  Committee  in  178 1,  declaring  their  judg- 
ment of  the  right  of  ele&ion  as  before  dated 
in  p.  4t 

The  following  entry  from  the  Journals  of  the 
ele£tion  in  1727,  was  not,  in  point  of  form, 
read  to  the  Committee ;  but  it  was  referred  to 
in  the  arguments  of  both  fides  and  by  the 
Committee,  as  if  it  had  been. 

a  1  Journal  68,  c<  Mr.  Earle,  according  to 
order,  reported,  &c.  and  the  report  and  the 
refolution  of  the  Committee  are  as  follows,  viz. 
Upon  the  petition  of  Henry  Holt  Henley,  Efq; 
complaining  of  an  undue  eleftion  and  return  of 
John  Burridge,  junior,  Efq;  to  ferve  for  the 
borough  of  Lyme  Regis  in  the  county  of  Dor- 
fet ;  and  alfo  the  petition  of  divers  inhabitants 
of  the  borough,  whole  names  are  thereunto  fub- 
fcribed  in  behalf  of  themfelves  and  many  others, 
who  have  a  right  to  vote  at  the  election  of  bur- 

geffes, 
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gefles,  to  reprefent  the  borough  in  parliament, 
praying  relief  againft  the  pretentions  of  Mr. 
Henley,  to  be  one  of  the  reprefentatives  of  this 
borough. 

"  That  the  Committee  proceeded  to  examine 
the  merits  of  this  eleftion,  fo  far  *  as  the  fame 
were  referred  to  them. 

"  The  Houfe  having  adjudged,  that  Mr.  Bur* 
ridge,  being  mayor  of  this  borough  at  the  time 
of  the  ele&ion,  and  the  proper  officer  to  whom 
the  precept  was  directed,   was  not  capable  of 

*  Henley's  petition  (21  Journ.  33.)  does  not  alledge  any 
particular  right  of  election,  but  objects  principally  to  Bur- 
ridge's  return  of  himfelf  as  mayor.  It  alfo  charges  him  with 
obtaining  a  majority  by  illegal  pra&ices,  and  with  not  hav- 
ing a  qualification  by  eftate.  On  the  next  day  after  this  pe- 
tition was  prefemed,  (p.  3$.)  the  Houfe  entered  upon  a  con- 
fideration  of  the  return ;  and  it  appearing  that  the  mayor 
had  returned  himfelf,  they  referred  to  the  Thctford  cafe  in 
1685,  (9  Journ.  72  j,)  in  which  it  had  been  refolved,  that 
no  returning  officer  of  a  borough  could  be  elected  or  return- 
ed for  that  borough.  Hereupon  it  was  refolved,  that  Bur- 
ridge  was  not  capable  of  being  elected  or  returned  :  And  the 
Committee  of  elections  (to  whom  the  whole  of  Henley's  pe- 
tition had  been  before  referred)  was  ordered  "  to  examine 
the  matter  or  that  part  thereof  which  relates  to  the  petiti- 
oner's complaint,  That  be,  although  duly  eleded,  <was  not  re- 
turned," Upon  which  the  above  report  was  made  to  the 
Houfe.  The  petition  there  referred  to  does  not  (late  any 
right  of  election,  but  is  expreifed  in  general  terms.  It  is 
calfed  in  the  Journal  (p.  58,)  as  in  the  above  report,  "  A 
Petition  of  di vera  inhabitants,  &c." 

being 
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being  elected,  and  returned  for  the  fame  bo* 
rough. 

<c  The  counfel  for  Mr.  Henley  proceeded  to 
make  good  the  allegation  in  his  petition,  that 
he  was  duly  elected.  And  they  alledged,  that 
the  right  of  elections  is  in  the  mayor,  capital 
burgefles,  and  freemen  of  the  borough. 

"  That  the  poll  as  between  Mr,  Henley  and 
Mr.  Burridge  was, 

«  For  Mr.  Henley,         41 
"  For  Mr.  Burridge,      52 
cc  Mr.  Henley's  counfel  called 

cc  Mr.  Thomas  Cowper  and  John  Bowdidge  ; 
who,  being  examined,  gave  evidence,  that  at 
the  time  of  the  eleftion,  upon  Mr.  Burridge's 
declaring  himfclf  a  candidate,  Mr.  Henley  made 
a  public  declaration  to  the  voters,  that  Mr. 
Burridge  being  then  mayor,  was  incapable  of 
being  elc&ed  for  this  borough. 

fC  George  Buck,  being  examined,  faid,  that 
about  two  or  three  days  before  the  writs  for  call-* 
ing  this  parliament,  came  out,  fixteen  voters 
(who  he  named)  were  admitted  freemen  by  Mr, 
Burridge  as  mayor,  upon  condition,  that  they 
voted  for  him  in  the  election ;  which  they  pro- 
mifed  and  gave  notes  to  perform ;  and  that  they, 
all  voted  for  him  accordingly,  and  not  one  for 
Mr.  Henley. 

9  «■  That 
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'*  That  nobody  speared  before  theComipittee 
to  make  good  the  allegations  in  the  faid  other 
petition  of  the  inhabitants  above-mentioned 
againft  Mr,  Henley, 

"  That  the  Committee  same  to  the  following 
refolution : 

"  Refolyed,  That  it  is  the  opinion  of  this  Com- 
mittee, that  Henry  Holt  Henley,  Efq;  is  duly 
elefted  a  burgefs  to  fenrc  in  the  prefent  parlia- 
ment for  the  borough  of  Lyme  Regi*,  in  the 
county  of  Dorfet, 

"The  faid  refolution,  being  read  a  fecond 
time,  was-,  upon  the  queftion  being  put  there- 
upon, agreed  unto  by  the  Houfe." 

The  counfel  for  the  fitting  members  alio  ex- 
amined Mr.  Folktt,  the  town  clerk  of  Lyme# 
He  faid,  he  had  held  that  office  fifty  years.  In 
all  his  time  there  had  been  but  one  form  of 
Oath  adminiftered  to  freemen  of  all  defcriptions 
upon  their  admiflion,  which  was  that  before- 
mentioned,  as  the  freeman's  oath  in  p.  1 1 ;  he 
had  always  confidered  it  'as  the  proper  one,  nor 
had  he  ever  known  any  objection  to  the  admi- 
niftering  it  in  that  form:  That  the  proclamations 
ftated  in  p.  u  have  never  been  ufed  in  his 
time  5  the  form  now  ufed  in  deftions  has  only 
general  words,  calling  upon  "  all  who  have  a 
right  to  come  and  vote." 

It 
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It  is  his  duty  to  make  out  the  lifts  of  juries 
for  the  court-leet ;  and  in  performing  it  he  has 
never  made  out  fummonfes  for  perfons  non-rcfi- 
dent;  but  he  has  occafionally  entered  the  names 
of  by-ftanders  in  the  court  who  are  not  freemen, 
when  jurymen  have  been  wanting  to  complete 
the  number.  In  all  the  eledtions  in  his  time,  he 
never  knew  the  vote  of  a  non-refident  refuted, 
.  nor  a  freeholder  as  fuch  received. 

His  firft  acquaintance  with  the  borough  began 

^Aifter  Mr.  Scroope's  coming  there;  from  which 
time  the  borough  had  been  under  Mr.  Scroope's 
management,    and  that  of  his  fucceffors,   the 

*  Fane  family.  The  number  of  freemen  was  then 
"v  about  one  hundred.  Many  of  the  returns  in 
this  period  have  been  figned  generally  by  the 
mayor,  under  the  privy  feal.  One  he  remem- 
bered under  the  common  feal,  and  figned  by  the 
freemen.  The  only  contefted  eleftions  in  his 
time  were  thofc  of  1747,  1780,  and  the  prefent. . 
He  mentioned  the  following  particulars  of 
that  in  1747.  He  was  then  in  the  intereft  of 
Mr.  Scroope  and  Mr.  Henley,  and  attended  the 
huttings  in  the  execution  of  his  office  of  town 
clerk.  Henley  and  Scroope  were  joint  candi- 
dates. The  former  had  known  the  borough  from 
his  infancy.  He  canvafled  the  freeholders,  and 
before  the  eledtion  wrote  a  letter  to  him,  (the 
witnefs)  defiring  him  to  tell  a  Mr.  Davis  to  be 
1  adtivc 
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a&ive  in  canvafling  them.    (This  letter  he  now 
produced.)     Henley  himfelf  poffeffed    feveral 
borough  freeholds*;  more  than  any  other  perfon. 
Although  Drax  had  left  the  town  in  the  morning 
of  the  eledion  day,   yet  Burridge  and  Frcke, 
who  fupportcd  him,  infifted  upon  having  a  poll 
taken.    There  were  about  60  or  more  free- 
holders in  the  hall ;  but  the  mayor  would  not 
receive  their,  votes  in  that  right.    About  30  or 
40  freemen  voted,  and  fome  few  for  Drax.    He 
himfelf  voted   as  a  freeman  for  Henley  and 
Scroope.    Mr.  T.  Fane,  after  the  mayor  left 
the  hall,  took  a  lift  of  the  freeholders  that  would 
have  voted  for  Drax,  for  future  ufe,  in  cafe  of  a 
petition  to  the  Houfe  from  that  party,  and  in 
order  to  know  their  numbers.    While. this  was 
doing,  Henley  and  Scroope  were  on  the  huttings. 
Mr.  Follett  faid,  his  own  opinion  at  that  time 
was,  that  the  freeholders  had  the  right;  he. be- 
lieved he  was  not  afked  his  opinion  upon  the 
fubjeft,  and  that  he  did  not  mention  it.     Almoft 
all  the  freemen  living  in  the  town,  and  within  a 
fliort  diftance  from  it,  were  in  Henley's  inrereft* 
and  if  the  mayor  had  received  the  votes  of 
freeholders,  Drax  would,  notwithstanding,  have 
foiled. 

^  *  Brayholt,  the  witnefs,  upon  the  trial  in  1689*  (fee  be- 
fore p.  22.)  mentions  'Spun  He*bp%%  making  ieveraTfteeholdt 
foe  de&on  puipofci. 

Upon 
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Upon  this  cafe  the  coiinlcl  for 
Aigwneot  for  ,  ^  pedlia(iers  3,^  irt  the  fok 
the  Petitioners.      ,      .^  ° 

lowing  manner: 

Upon  the  firft  point,  the  qualification  of  refi- 
dence,  the  claims  of  both  parties  arc  founded 
on  a  corporate  right  j  and  the  method  of  efta- 
bliihing  both,  is  either  by  exprefs  grant  of  the 
crown,  or  by  prefcription.  There  is  no  charter 
from  whence  the  right  is  (aid  to  be:  derived  to 
tidier  party;  therefore  both  muft  fupport  their 
claims  by  prefcription,  which  is  to  be  traced 
through  evidence  of  the  ufage  and  reputation. 
The  petitioners  (hew  both  thefe  to  be  in  their 
favour  from  the  records  of  the  corporation,  the 
returns  to  parliament,  and  the  tcftimony  of  living 
witne&s. 

With  refpefl:  to  the  long  period  of  late  years, 
during  which  the  ufage  has  been  in  fevour  of" 
die  fitting  members,  as  perhaps  great  ftreis  will 
beiaid  upon  it  on  their  part,  it  is  aecefiary  to* 
explain  its  real  cfFeft  and  principle.  The  effedfc 
which  the  law  gives  to  length  of  poffeffion,  ought 
*<*  to  be  attributed  to  this  period,  according  ta 
(be  number  of  yew  it  confifts  of,  but  according  % 
to  that  of  {he  times  of  cxtrti/wg  the  right  in 
it.  Of  this  there  have  been  only  three  inftance* 
within  the  laft  70  years*  of  which  they  can  make 
any  ufe,  viz.  in  1723,  17+7,  17^0^  for  in  diem 
only  have  eledions  *been   contested.     Where 

ele&ions 
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^k&ions  are  not  contefted,  as  all  parties  arc  then 
agreed  as  to  the  end,  they  arc  not  very  attentive 
to  the  means  of  obtaining  it.    In  fuch  cafes, 
though  the  mode  of  electing  were  not  agreeable 
to  one  fet  of  men,  they  would  not  be  ready  to 
iafift  upon  another,  when  their  choice  would  fix 
upon  the  fame  perfons :  The  difpme  would  have 
no  object,  and  could  not  be  decided.    There 
are,  befides,  other  caufes  that  may  have  ope- 
rated :  Particular  peribns  or  families  may  have 
been  generally  liked  in  the  borough,  and  then 
there  could  be  no  room  for  difcontent.    Such 
infiances,  therefore,  of  exerting  a  right,  ought  to 
be  laid  out  of  this  queftion,  and  confid?re4  as  a 
blank  in  the  inquiry*    They  add  no  flxengtb  to 
the  other  fide  in  this  difpvte,  becaufc  they  were 
not  ajverfe  to  the  claim  of    the  petitioners, 
When  A  and  £  are  contending,  A's  pofieflion 
will  not  avail  him,  unle&  it  has  been  held  in 
oppofition  to  B's, 

It  is  a  tdear  .a^d  true  proportion,  that,  if  (the 
petitioner's  right  of  t&ftion  was  ever,  at  any 
time,  clearly  afcertained,  it  muft  exift  through 
all  time;  no  agreement  of  parties,  nor  any  autho- 
rity, but  that  of  the  kgiflature,  can  take  it  away: 
It  ftill  exifts,  and  die  Committee  mv&  now 
eftabliih  it-  ,     , 

The  circumftances  of  the  elections  in  1727 
and  1747  are  fuch,  that  the  right  of  non-refidents 

derives 
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derives  no  fupport  from  them.  In  the  former 
only  one  voter  of  46,  who  figned  the  return,  is 
proved  to  have  lived  out  of  the  town,  and  he 
was  an  honorary  freeman*.  Now,  certainly, 
honorary  freemen  are  not  bound  to  refidcj  but, 
without  doubt,  they  have  no  right  to  vote:  Be- 
caufe,  being  admitted  to  the  freedom  without 
taking  the  eftablifhed  freeman's  oath,  their  ad- 
mifiion  is  bad,  and  they  are  not  legal  freemen ; 
Okes  therefore,  was  clearly  a  bad  vote.  The 
event  of  the  petition  to  the  Houfe,  in  Henley's 
favour,  rendered  it  unneceflary  to  inquire  into 
the  merits  of  particular  votes ;  therefore  it  can- 
not be  argued,  that  this  vote  would  not  have 
been  difpated,  if  the  numbers  on  the  poll  had 
made  it  material.  There  were  41  votes  for 
Henley,  and  52  for  Burridge ;  of  which  latter 
number  16  appear  to  have  been  ftruck  off  as 
occafionalj  which  gave  the  petitioner  a  great 
majority,  and  concluded  the  caufe  j\ 

In  the  eledlion  in  1747,  all  the  freemen  were 
united  againft  the  freeholders,  and  the  queftion 
of  non-refidence  was  not  ftirred. 

Thus  ftands  the  whole  evidence  of  this  modem 
length  of  poffeflion  for  54  years ;  in  which  only 
one  perfon  refiding  out  of  Lyme  is  proved  to 
have  voted  for  a  member  of  parliament  in  a 

#  See  p.  26.  +  Seep.  42. 

difputed 
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^ifputed  ele&ion ;  and  other  circumftances  made 
it  oot  neceffary  to  objedt  to  him;    for  which 
rcafon  only  he  pafled    without    notice.     This, 
furely,  is  inefficient  evidence  of  a  prefcriptivc 
right.     In  fuch  cafes  not  only  fads,  but  the 
common  reputation  fhould  be  proved.     In  thi* 
view  how  does  the  cafe  (land  ?  It  mult  be  fup- 
pofed,  that  if  any  inhabitant  of  Lyme  couk} 
contradift  the  evidence  before  the  Committee, 
he  would  have  been  brought  forward  now.    A$ 
it  (lands,  the  current  reputation  is  all  on  one 
fide.     Mr.  Scroope's  coiujud,   in   1734,   is  a 
ftrong  confirmation  of  it:   This  circumftance 
fhews,  decidedly,  the  prevailing  opinion  of  that 
time  of  the  eftablifhed  right  of  election ;  and 
proves  that  if,  in  any  inftances,    non-refidents 
have  voted,  their  a£ts  have  been  a  ufuipation. 

Tracing  backward  from  this  period,  the  evi- 
dence tends  ftrongly  to  fupport  the  claim.  The 
forms  and  expreffions  of  the  feveral  returns,  are, 
it  mult  be  admitted,  different  j  but  not  incon- 
fiftent,  unlefc  they^are  taken  to  fupport  the  non- 
refidents.  Take  the  whole  evidence  together, 
and  that  method  of  judging  which  tends  to  re- 
concile the  whole,  fhould  be  the  rule  by  which 
the  Committee  ought  to  form  their  decifionj 
not  that  which  tends  to  diftraft  it. 

Now  all  the  returns  till  the  reign  of  Geo.  L 

are  confident,  and  in  favour  of  refidencc.    Inba- 

Vol.  II.  E  brants 
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bitants  are  mentioned  in  the  earlieft  return ;  it 
was  therefore  a  qualification  then.  It  never  was 
contended  that  all  the  inhabitants  might  vote ; 
and  neither  party  contends  for  it  now  j  therefore 
the  expreflion  of  this  return,  "  with  the  inha- 
bitants" cannot  be  faid  to  have  defcribed  a 
diftinft  fet  of  voters,  but,  in  an  aukward  manner, 
means  fome  quality  applicable  to  the  other  clafs. 
If  inhabitants  as  fuch  had  voted,  no  other  clafs 
would  have  been  defcribed,  as  it  would  have  in- 
cluded the  reft-  This  conftruftion  is  confirmed 
by  the  next  return,  which  is  by  brirgejes,  inha- 
bitants. The  different  form  of  expreflion  in  the 
next  following  return  is  open  to  the  lame  expla- 
nation, and  fo  is  that  of  30th  Eliz :  The  words 
"  en  behalf  of  the  inhabitants  and  commonalty"  can 
mean,  of  thofe  only  who  had  the  right  of  voting. 
It  is  a  tautology  in  expreflion,  and  may  be  ton- 
ftrued  to  be  a  return  by  the  perfons  making  it, 
on' behalf  of  thernjelves  ;  but  the  fubftance  is  right 
enough.  The  intervening  returns  till  1689, 
compared  with  the  other  collateral  evidence,"  ap- 
pear to  have  been  made  in  the  fame  manner, 
by  inhabitants.  For  a  period  of  26  years  before 
17  2 1*,  the  returns  are  all  made  exprefsly  by 
inhabitants,  if  this  evidence  does  not  convince 
the  Committee,  that  during  this  time  refidents 

#  There  was  do  election  between  1714  and  1721. 
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alone  held  the  right  of  voting,  they  muft  either 
fay,  that  the  returns  are  falfe,  or  that  thefe  free- 
men ufurped  the  privilege.  As  to  the  firft* 
there  is  no  fuipicion  of  it  hinted  -,  and  as  to 
ufurpation,  it  cannot  be  believed,  if  the  evidence 
of  traditional  reputation  in  the  borough  is  not 
rejected.  Thus,  from  the  earlieft  times  to  the 
year  1721,  the  evidence  is  uniform  in  favour  of 
the  inhabitants,  This  {hews  how  little  effedt  is  * 
to  be  given  to  the  modern  ufage,  which,  even 
during  its  exercife,  was  always  contrary  to  the 
general  opinion  of  the  right.  This  opinion  was 
not  carried  into  prattice,  becaufe  no  proper 
opportunity  occurred  in  the  whole  time  for  in- 
forcing  it,  and  for  trying  the  queftion. 

The  returns  in  which  the  word  freemen  occur*, 
do  not  prove  that  non-refidents  took  part  in 
them.  Though  that  word,  ufed  indifferently,  may 
mean  the  whole  body  corporate,  yet,  upon  this 
occafion,  the  ufage  (hews  it  to  have  been  limited 
to  inhabitants. 

The  return  to  the  convention  parliament  does 
not  exprefsly  contain  the  term  inhabitants;  but 
there  was,  on  that  occafion,  a  particular  requeft 
in  the  fummons  to  conform  to  eftablilhed  cuf- 
toms,  with  which  it  i$  to  be  prefumed  they 
complied.  But  this  does  not  relt  on  prefump- 
tion-j  for  the  proceedings  upon  the  trial  of  that 
ele&ion  in  the  journals,  (hew  that  the  Houfe 
E  2  then 
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then  thought  this  qualification  necefiary.  It  was 
faid  upon  the  trial  of  the  former  petition,  that 
this  determination  of  the  Houfe  is  to  be  imputed 
to  party  motives,  and  that  the  queftion  of  Whig 
or  Tory  was  that  which  guided  it.  There 
was  no  authority  for  this  but  aflertion;  unlefs 
every  determination  of  the  Houfe  is  to  lie  under 
ihe  feme  imputation.  Without  entering  further 
into  this  indifcriminate  cenfiire,  it  will  be  more 
to  the  purpofe  to  examine  the  evidence  itfelf 
from  whence  the  opinion  of  the  Houfe  was 
formed,  and  to  try  if  it  be  poffible  now  to 
Think  differently.  The  report  in  the  Journals 
-gives  the  prefent  Committee  the  fame  means  of 
information  as  the  Houfe  at  that  time  had ;  and 
it  may  be  obferved,  that  the  Committee  of  that 
day  were  not  likely  to  have  omitted,  in  their 
report  to  the  Houfe,  any  circumftances  tending 
to  fupport  their  own  opinion.  It  appears,  that 
of  Drake's  29  votes,  five  were  non-refideftts ;  of 
Burridge's  30,  four  were  not  freemen.  One  wit- 
tiefs  only  is  called  in  fupport  of  the  foreigners; 
and  he  f>  in  the  execution  of  the  corporation  aft 
in  1663,  called  in  to  bis  qffifiance  fome  gentlemen 
of  the  neighbourhood  for  that  particular  fervice 
of  government  in  the  corporation.    After  which 

+  See  p.  19.  Gregory  Alford  is  the  name  of  the  per* 
fon  afterwards  named  Mayor  in  the  garbling  charter  in 
1684. 
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time  they  tffed  to  attend  in  corporation  bufinefs* 
and  once  only  (for  he  can  a/certain  no  more, 
though  he  believes  it  was  oftener)  wo  of  them 
voted  for  a  member  of  parliament  %  though  it 
does  not  appear  whether  that  ele&ion  was  con- 
teftedor  not.     This  is  the  whole  fuhftanceof  the 
evidence  upon  this  point,  on  Drake's  part.     It 
is  fuch  as  no  judge  in  a  civil  fuit  would  even 
have  left  to  a  jury,  as  evidence  of  a  prefcriptive 
right.     One  only  witnefs,  without  pretending  to 
fpeak  of  the  reputation,  naming  one  fingle  in- 
ftance,    and  that  not  clearly  explained.     This 
evidence,  weak  as  it  is,  is  ftill  more  weakened 
by  the  circumftance  of  Drake's  obje&ing  to  two 
votes  for  Burridge  as  foreigners.     Now  if  he 
had  relied  upon  the  right  of  non-refidents,  is  it 
poflible  that  he  would  have  made  this  objection  ? 
It  is  plain  he  knew  his  own  five  could  not  be 
maintained,  and  therefore  wifhed  to  make  Bur- 
ridge's  fall  with  them.     On  the  other  fide,  two 
witneffes  declare  pofitively,  that  they  never  know 
a  non-refident  admitted  to  vote.     The  evidence 
upon  the  two  obje&ed  to  by  Drake,  is  ftronger 
for  their  refidence.     Upon  this  cafe  t^c  Hoi|fe 
could  not,   in  juftice,    do  otherwife   than  feat 
Burridge.     But  if  they  had  thought  npn-refideots 
good  votes,  Drake  mull  have  been  fuccefsful. 
By  their  determination  they  muft  have  adjudged, 
either  that  freeholders  had  the  rigjtt,  or  that 
E  3  non- 
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jion-refidents  had  not.     This  adjudication  wiU 
.admit  of  no  other  conftruftion. 
:     Not  only  the  exprefs  words  of  the  returns  arc 
:in  favour  of  the   petitioners,  but  thofe   whole 
form  is  indifferent  to  this  queftion,  are  proved 
to  have  been  made  by  inhabit  cuts.     It  is  won- 
derful, confidering  the  difficulty  of  proof,  from 
the  great  diftance  of  time,  the  mutilated  ftate  of 

•  the  books,  and  the  intricacy  of  the  fubjc6r,  that 
the  petitioners  have  been  able  to  trace  the  hiilory 

•  of  fo  many  obfcure  perfons  who  figned  thofe 
returns.     Upwards  of  140  nameS,  figned  at  dif- 

.  ferent  times,  have  been  found  to  correfpond 
with  the  probable  proof  of  their  living  in  the 
town.  In  a  few  inftances  the  attempt  has  failed 
of  being  quite  fatisfadtory ;  but  even  where  the 
fpace  of  time  has  been  greateft  between  the  feve- 
ral  entries  of  the  correfponding  names,  even  in 
the  inftance  of  57  years,  it  is  more  reafonable 
to  prefume  in  favour  of  the  identity  than  againft 
it,  becaufe  that  is  warranted  by  the  general  ufage 
and  reputation.  It  has  been  proved,  on  the 
part  of  the  fitting  members,  that  perfons  not 
living  in  the  borough  have  been  freemen,  and 
have  voted  in  elc£Hons  of  mayors  and  other  in- 
ternal bufmefs  of  the  fcorporation  •>  but  one  in- 
ftance only  is  given  of  fuch  perfons  voting  for  a 

•  member  of  parliament  in  all  this  time,  and  that 
refts  upon  a  loofe  prefumption :  Becaufe  Gre- 
gory 
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gory  is  defer ibed  as  chief  fearcher  of  the  port  of 
P$ok*y  it  is  inferred  that  he  lived  there:  On  the 
other  hand,  in  the  entry  of  his  admiffion  to  the 
freedom,  he  is  defcribed  of  Lyme,  is  on  the  re- 
liant roll  in  1611,  about  that  time  was  mayor, 
and  neceffarily  refident  at  leaftfor  a  year;  and 
in  1625  he  figns  a  return  to  parliament  as  a 
capital  burgefs  f. 

If  thofe  country  gentlemen,  whom  they  proved 
to  have  been  freemen,  had  voted  at  parliament 
eleftions,  is  it  not  probable  that  their  appear- 
ance would  have  been  recorded?  The  town 
would  have  been  proud  of  (hewing  their  names 
in  their  books  and  returns;  they  would  have 
flood  foremoft  of  the  lift. 

The  difufe  of  the  old  ele&ion  proclamations 
is  a  part  of  that  fyftem  which  has  prevailed  for 
the  laft  50  years,  while  the  oppofite  party  has 
had  the  management  of  the  borough  ;  but  their 
authenticity  is  not  thereby  diminifhed.  It  muft 
be  prefumed,  that  at  the  time  of  their  date, 
(which  muft  have  been  prior  to  1698)  die  cor- 
poration knew  the  right  of  ele&ion  better  than 
they  do  now;  thefe  are  public  afts  by  their 
authority,   and  are  founded  upon, the  received 

*  The  Committee  were  informed,  that  this  office  was  now 
always  joined  with  the  fame  office  in  the  Port  of  Lyme. 
+  Thefe  circumilances  were  proved  from  the  books. 

£  4  and 


56  CASE      VIII. 

and  fettled  notion  of  the  necefflty  of  evidence. 
In  die  inveftigation  of  ahtient  rights,  there  can- 
not be  better  guides  than  the  forms  of  public 
inftruments,  becaufe  they  are  framed  according 
to  acknowledged  reputation,  and  known  to  every 
body. 

If  after  weighing  this  evidence,  the  Comrtiitree 
fhould  decide  in  favour  of  the  non-rcfidents,  they 
muft  adjudge  the  antient  ufage  (for  fiich  it  is 
proved)  to  have  been  illegal.  But  a  contrary 
decifion  would  be  confiftent  with  that  ufage,  and 
with  the  evidence  of  the  corporation  books,  and 
would  contradift  *io  indenture  of  return. 

Upon  the  fecond  point,— the  evidence  of  the 
freeholder's  right  does  not  reft  alone  upon  the 
terms  ufed  in  the  books,  but  alfo  upon  frequent 
exercife  and  acknowledged  reputation.  In  what 
manner  it  was  exerted  before  the  reign  of  Mary 
is  unknown;  but  the  firft  charter  of  the  borough 
plainly  laid  the  foundation  of  it.  The  men  of 
Lyme  there  incorporated,  muft  have  been  the 
homagers  of  the  king's  demefne,  who  did  fervice 
at  his  court  for  their  lands.  Members  for  boroughs 
firft  came  to  parliament  in  the  reign  of  the  fame 
prince  who  granted  this  charter;*  and  it  cannot 
be  doubted,  that  thofe  to  whom  the  charter  was 
granted,  returned  the  members.  The  terms 
ufed  in  the  books,  at  the  time  in  which  this 
i  inquiry 
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inquiry  begins,   retain  the  appearances  of  this 
iflftitution. 

The  word  burgenfis  has  many  different  mean* 
ings  according  to  the  fubjedt  matter;  it  majr 
mean,  the  inhabitant  of  a  borough,  a  burgage 
tenant  *,  a  borough  freeholder,  a  corporator,  or 
a  member  of  parliament.     Its  particular  appli- 
cation is  to  be  difcovered  by  the  constitution  *>f 
the  place.     In  the  books  of  this  corporation  it 
means  a  freeholder  of  the  borough.     The  roll  of 
1577  explains  it  pointedly:  Here,  among  for- 
genfes  sive  liberi  tenentes,  are  three  women;  there- 
fore thefe  burgenfes  are  not  members  of  the  cor- 
poration.    They  are    alfo    contradiftinguifhed 
from  liberi  homines.     If  the  former  defcribed 
freemen,  their  names  would  not  be  repeated  among 
the  freemen ;  but  there  are  feven  names  lb  re- 
peated. The  eledtions  made  by  burgenfes  fcf  liberi 
homines  insimul,  keep  up  the  fame  diftin&ion. 
The  two  chara&ers,  therefore,  cannot  be  the 
fame;  which  is  (till  further  confirmed  by  the 
fubfequent  admifiion  of  feveral  of  thefe  burgenfes 
to  be  freemen ;  therefore  burgenfis  and  liber  tenens, 
muft  have  been  ufed  to  defcribe  the  fame  perfon. 
The  word  burgenfis  having  thus  been  {hewn  in 
feveral  entries   to  defcribe    a  freeholder^  muft 
therefore  in  the  returns  of  the  fame  time,  be  ki- 

♦  In  this  feofc  it  b  ufed  at  Pontcfrad.  See  Vol.  I.  p.  8. 
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tended  of  the  feme  perfon.  It  is  not  contended 
by  this  argument,  that  it  excludes  freemen  but 
that  in  returns,  the  general  term  is  applicable  to 
both ;  and  in  this  fenfe  the  returns  by  maycr  and 
burgejfes  are  to  be  underftood.  But  when  contra^ 
diftinguilhed  from  liber  bomo>  burgenfis  has  no 
corporate  fignification.  Even  the  corporators 
themfelves,  when  moft  anxious  to  exclude  the 
freeholders,  in  thofe  returns  in  which  they  call 
themfelves  <c  burgefles  all  freemen"  feem  to  ad- 
mit this  conftruftion  of  the  term;  for  if  burgejfes 
meant  freemen  only,  they  would  not  have  added 
to  it  an  expreffion  of  the  fame  meaning.  Free- 
holders here  have  no  right  to  be  admitted  free- 
men of  this  borough.  This  has  been  finally 
determined  in  the  court  of  King's  Bench,  after 
fome  attempts  very  ftrenuoufly  made  on  their 
part  to  gain  that  point  *. 

'  In 

*  The  following  general  account  of  the  tranfa&ions  here 
referred  to,  may  be  ufeful  to  fome  readers.  Previous  to  the 
eleclion  conteft,  in  the  year  1780,  the  party  of  the  petition* 
crs  claimed  to  be  admitted  into  the  corporation  upon  two 
grounds  of  inchoate  right ;  one  as  being  freeholders,  the 
other  as  elded  fons  of  freemen.  In  this  right  the  mayor,  in 
1779,  admitted  about  40  or  50  perfons  to  be  freemen.  Th« 
oppofite  party  immediately  obtained  quo  warranto  informa- 
tions again  ft  the  perfons  fo  admitted,  which  came  to  be  tried 
at  the  Dorchcftcr  affizes  in  1780.  At  this  trial  the  freemen 
failed  in  eftablifhing  the  cuftom  they  relied  upon,  and  verdicts 
patted  againft  them,  upon  which  judgment!  of  oufter  were 

figncd. 
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In  this  fenfe  all  the  returns  are  confident  with 
the  freehold  right  till  1678,  when  an  attempt 
was  made  to  deftroy  it.  It  feems  to  have  been 
vigoroufly  purfued,  and  feveral  entries  appear  in 
the  books  in  the  profecution  of  this  plan.  The 
entry  of  the  eleftion  in  February  1 680-1,  could 
have  no  other  objefh  The  exceffive  caution 
ufed  to  exprefs,  that  freemen  alone*  made  that 
ele&ion,  argues  a  confcioufnefs  of  a  right  claimed 
by  others  of  whom  they  were  afraid.  The 
charter  of  Charles  II.  feems  to  have  been  granted 
principally  with  this  view. 

By  the  entry -of  the  21ft  of  March,  1613-14, 
the  corporation  books  themfelves  (hew  an  ele&ion 
to  have  been  made  by  freemen  and  freeholders. 
One  of  the  members  then  chofen  is  the  recorder. 
Now  it  can  hardly  be  thought  that  a  recorder, 
who  is  naturally  of  the  corporation  party,  would 
have  allowed  a  right  contrary  to  theirs  to  be  in- 

figned.  Having  been  defeated  in  this  fcheme,  the  fame  party 
afterwards  endeavoured  to  disfranchife  a  number  of  their 
opponents  in  the  common  council  of  the  borough,  upon  the 
ground  of  their  non-refidcnce.  The  merits  of  this  caufe  of 
disfranchifement  never  were  brought  to  trial,  being  flopped 
in  their  progrefs  through  the  court  of  King's  Bench,  by 
fome  technical  objections  to  the  pleadings  in  the  returns  to 
the  writs  of  mandamus.  Thefe  cafes  arc  reported  Doug. 
Rep.  79,  130, 144,  168;  after  which  this  qucftion  was  not 
renewed. 

forced, 
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forced,  and  be  preferred  by  their  own  records, 
unkfs  it  had  been  thoroughly  eftablifhed. 

As  to  the  evidence  of  reputation,  that  alfp  is 
ftrongly  with  the  petitioners  on  this  point,  as 
well  as  on  the  other.     Though  the  corporation  ~ 
has  by  ftrong  hand  excluded  the  votes  of  free- 
holders,  they  have  not  been  able  to  ftifle  the 
reputation  of  their  right,  nor  the  belief  of  the 
borough  in  their  favour  -,  in  which  belief  evtui 
feme  principal  members  of  the  corporation  have 
concurred.    In  the  contefted  de&ion  in  1689, 
evidence  was  given  to  the  Houfe  to  the  iame 
<eftb& *  and  though  the  witnefs  Aiford  there  fays, 
they  never  were  admitted,  and  had  never  re- 
turned ;  as  having  been  mayor  of  the  town,  be 
muft  have  known  the  contrary,  and  that  they 
had  figned  returns.    There  are  two  ciraim- 
ftances  proved  on  the  prefent  occafton  which 
ftrongly  corroborate  this  reputation :  One  is,  the 
canvaffing  of  the  freeholders  in  the  eledUons  of 
1717  and  1747;  the  other,  Henley's  particular 
application   to  that  intereft.     Every  candidate 
makes  it  his  firft  and  principal  bufmefs  to  know 
the  right  of  ele&ion  as  generally  underftood, 
and  never  fails  to  follow  the  moft  received  notions 
'df  it.     Henley's  particular  fituation  as  recorder, 
his  family  conne&ion,  and  perfonal  acquaintance 
with  the  place  from  his  earlieft  days,  enable  ^us 
to  draw  from  his  conduct  a  convincing  proof  of 

the 
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the  rtpu^tion  then  eftablifhed:   And  he  togk 
great  pains  to  gain  the  freeholders. 

Thus  every  circumftance  tending  to  eftabltfh  a 
prcfcriptive  right,  has  been  proved  by  the  petition- 
ers.  Supported  in  this  manner  they  have  not  been 
afraid' to  encounter  a  declared  judgment  of  the 
former  Committee  againft  their  claim.     It  is  no 
difrefped  to  the  authority  of  fuch  a  tribunal,  to 
Cuppofe  it  capable  of  error,  or  to  obtain  a  revifal 
of  its  Sentences.    This  is  conformable  to  the 
prafike  in  the  other  courts  of  juftice,  whole 
authority  is  the  moft  revered.    In  them,  parties 
may,  without  offence,  obtain  a  fecond  or  a  third 
trial  of  the  fame  queftion,   if  diflatisfied  with 
the  firft.    But  it  is  particularly  proper  to  allow  of 
fuch  proceedings  in  a  court  from  whofe  judgments 
no  appeal  can  be  brought ;  which  may  be  pafied 
by  a  fmall  majority  of  the  judges,    and  with 
many  diffentients;  and  where  the  caufes  are  often 
of  the  greateft  public  importance. 

The  counfcl    for  the   fitting        Argument  for 

members  argued  in  the  following       **  fittb* 

members. 
manner: 

The  petitioners  are  fenfible,  that  they  labour 

tinder  confiderable  difficulties  in  advancing   a 

claim  againft  the  continued  ufage  of  feventy 

years,  and  the  folemn  judgment  of  a  court  of 

juftice.      Their  means  of  fugporting  it  confift 

of 
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of  the  loofe  evidence  of  antiquated  papers  and 
records,  and  a  vague  obfeure  tradition  of  repu- 
tation, to  which  theoretical  arguments  of  antienc 
ihftitution,  and  much  uncertain  prefumption  are 
added,  to  give  a  colour  to  the  whole.  In  this 
manner  they  endeavour  to  overturn  a  long  efta- 
blifhed  right  and  well  founded  decifion. 

It  might  have  been  expe&ed,  that  they  would 
not  have  ventured  to  queftion  the  fentence  of 
the  former  committee,  without  fome*  addition 
of  ftrength  to  their  cafc,  or  fome  new  difcove- 
ries  of  evidence ;  but  on  the  contrary,  the  evi- 
dence in  the  prefent  cafe  confifts  of  the  fame 
particulars  as  before,  except  that  it  is  now  much 
abridged,  and  the  method  of  conducting  it  re- 
verted. The  claim  too  is  materially  changed. 
Formerly  the  point  of  refidence  was  of  fecon- 
dary  and  fmall  concern :  The  freeholders'  right 
was  the  great  queftion.  But  now  that  is  placed 
behind  the  other,  and  gives  way  to  the  point 
of  refidence  to  which  fhe  petitioners  direft  their 
ftrength.  This  fhews,  that  they  have  been  fen- 
fible  of  confuQon  in  their  opinions,  and  defici- 
ency in  their  proofs. 

Their  theory  fets  out  with  fuppofmg,  that  the 
charter  of  Edw.  I.  firft  made  a  corporation  at 
Lyme,  and  that  this  corporation  was  compofed 
of  burgage  holders.  But  the  charter  itfelf  is  not 
inconfiftent  with  the  notion  of  a  pre-exifling^ cor- 
poration : 
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poration :  And  their  theory  is  contrary  to  a  late 
verdidl  and  judgment  in  the  court  of  King's 
B^nch,    determining  the    corporation   to  have 
6een  prefcriptive  *.     But  fuppofing  the  perfons 
defcribed  as  the  men  of  Lyme  to  have  been  free- 
holders, and  incorporated  as  fuch,  it  does  not 
follow  that  the  freeholders  of  this  day  have  any 
right  of  admiflion  into  fuch  corporation.     The 
only  mode  of  becoming  a  member  of  a  corpo- 
ration, is  according  to  the  rules  and  orders  of 
«che  body  corporate.     In  this  borough  the  com- 
mon council  have  the  right  and  power  of  admit- 
'  ting  only  fuch  as  they  pleafe  to  be  members. 
With  refpedt  to  the  claim  of  the  freeholders, 
the  principal  arguments  for  it  are  derived  from  a 
connexion  between  the  entries  of  the  corpora- 
tion books,  the  refiant  rolls,   and  the  returns. 
If  the  inference  from  the  feveral  terms  ufed  in 

*  The  cafe  here  alluded  to,  was  tried  before  Mr.  Baron 
Eyre,  by  a  fpecial  jury  at  Dorcbefter,  in  the  fummer  afHzet 
of  1784.  It  was  a  quo  warranto  information,  profecuted  by 
the  party  of  the  petitioners,  againft  one  of  the  capital  bur- 
gefles,  founded  in  the  fuppofed  illegality  of  his  election;  ac- 
cording to  the  terras  of  Queen  Elizabeth's  charter.  The 
defendant  could  not  prove  his  election  to  have  been  made, 
as  the  charter  required  ;  but  endeavoured  to  fupport  the  lega- 
lity of  it  by  evidence  of  a  prefcriptive  inftitution  in  the 
borough,  with  which  it  accorded  in  fome  meafure:  And  the 
judge  and  the  jury  being  of  this  opinion,  a  verdicl  was 
found  for  the  defendant. 

them 
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them  is  fallacious,  their  cafe  wants  its  principal 
fupport.  The  manner  of  making  this  dedu&ion 
is  very  different  from  that  by  which  the  fitting 
members  maintain  the  pofitions  of  their  cafe : 
fffejr  explain  the  records  by  a  definition  which 
die  fame  records  authorize,  and  not  by  Jpccula- 
Hon  or  hypothcfis. 

The  tide  of  the  freemen's  book  is  a  very  im- 
portant piece  of  evidence,  becaufe  %it  feems  to 
be  placed  as  a  public  and  formal  rule  or  defini- 
tion, to  regulate  the  terms  ufed  in  the  boojfcs, 
and  to  prevent  miftakes.  The  expreffions  are 
precife  and  clear ;  but  the  manner  in  which  the 
counfel  on  the  other  fide  explain  their  meaning 
jof  the  fame  terms,  is  by  conne&ing  a  number 
of  circumftances,  which  feem  to  lead  to  it  only 
becaufe  they  beg  the  queftion  which  is  to  fee 
determined,  ^freeholders  ufed  to  vote  in  that 
right,  then  their  conftrudion  may  be  jutt.  But 
the  fitting  members  contend,  that  none  but 
members  of  the  corporation,  in  antient  as  well 
a*  modern  times,  have  ele&ed  the  members  of 
parliament,  and  that  no  freeholder  ever  voted  as 
fiich  till  the  time  of  the  revolution ;  *the  circum- 
ftances of  which  cafe  are  to  be  explained. 

Too  much  authority  has  been  allowed  to  the 
reliant  rolls ;  for  they  are  not  a£ts  of  the  corpo- 
ration, but  of  the  officers  of  the  court-leet;  but, 
(without  infilling  upon  this  objection,)  they  do 

not 
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not  warrant  the  conclufion  drawn  from  them* 
It  is  inferred,  that  the  clafs  of  burgenfes  five  liberi 
tenentes  could  not  belong  to  the  corporation,  be-» 
caufe  women  are  enumerated  there,  and  becaufe 
perfons  of  the  fame  name  appear  to  become 
freemen  afterwards* 

Firft,  this  title  is  in  the  disjunctive  j  and  im- 
ports either  that  they  were  freeholders  admitted 
freemen,  or  mere  freeholders.  In  this  fenfe 
there  is  no  impropriety  in  clafling  women  in  the 
lift ;  befides,  according  to  the  cuftom,  the  widow 
of  a  burgefs  has  her  freedom.  The  ode  of  the 
freemen's  book  defines  the  word  with  accuracy  ; 
and  that  gives  the  conftru&ion  which  the  fitting 
members  contend  for:  This  is  likewife  con- 
firmed  by  the  Table  of  cuftoms.  By  thefe  autho- 
rities it  is  fhewn,  chat  the  word  burgenjis,  in  the 
old  records,  according  to  its  proper  conftru&ion, 
fignifies  a  freeholder  admitted  to  the  freedom. 
Secondly,  the  inference  drawn  merely  from  a 
refemblance  of  names,  in  fo  few  inftances  out  of 
fo  many,  is  improbable  and  unjuft.  Becaufe,  at 
the  diftance  of  200  years,  it  cannot  be  {hewn 
that  certain  perfons  were,  on  certain  days,  ad- 
mitted free,  though  the  books  of  admiffions  of  > 
half  the  time  are  loft,  and  thofe  which  cxift  are 
allowed  to  be  defeftive,  therefore  it  is  concluded 
that  they  were  never  admitted.  This  general 
conclufion,  unfair  as  it  is,  is  conne&cd  witht 

Vol.  II.  F  and 
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and  depends  upon,  that  drawn  from  the  parti- 
cular inftances :  What  thefe  are  will  be  beft  feen 
by  examining  them.    .They  feleft  four  names 
out  of  fix  times  that  number,  in  an  entry  of  an 
de&ion*  in   1609,  of  perfons  who,  they  fay, 
could  not  have  been  freemen  j  becaufe  George 
Pley  (one  of  them)  was  a  freeholder  in  1598, 
and  becaufe  George  Plea,  junior  >  firft  became  free 
in  16 1 2.     $ut  it  is  not  probable,  that  a  man 
defcribed  generally  in   1598,    would  be  called 
junior  14  years  after:    But  the  huftings  book 
contains  the  name  of  George  Pley  a  freeman  in 
1576.     The  next    inftance    requires,  that  we 
fhould  believe  that  there  could  be  no  other  An- 
thony Elfden  but  the  heir  of  one  William  Elfden, 
and  that  he  mud  be  the  fame  perfon  who  is  ad- 
mitted a  freeman  by  that  name.     The  other  two 
inftances  reft  upon  the  fame  fort  of  doubtful 
conje&ure.     Thomas  Samford,  who  is  one  t>f 
them,  appears  to  have  voted  at  an  ele&ion  of 
mayor  before  this  year,  and  dierefore  muft  have 
belonged  to  the  corporation.    Further,  it  is  at 
this  very  period  that  the  chalm  in  the  books  is 
;  the  greateft.    But  this  is  not  all ;  for  the  entry 
following,  upon  the  fame  leaf,  of  this  ele&ion, 
fhews  exprefsly,  that  the  perfons  prefent  were 
freemen  and  free  burgeffes.    What  a  free  bur- 

*  See  j>.  1$. 

ge& 
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gefs  is,  is  explained  by  the  title  of  the  freemen's 
hook. 

In  this  manner  are  made  out  thole  examples 
of  connexion  that  are  to  ferve  as  guides  through 
this  inquiry,  and  from  which  a  general  rule  of 
evidence  is  to  be  formed.  Even  if  the  books 
were  not  known  to  be  defective,  or  if  no  chafm 
appeared  in  them,  it  would  be  a  bold  attempt, 
at  this  day,  to  difturb  a  long  and  quiet  poffef- 
fton  upon  no  better  foundation  than  fuoh  pre- 
emption. 

The  entry  of  the  ete&ion  in  16.14,  by  the  jfae- 
men  and freeholders^  when  explained  by  that  fol- 
lowing, (hews  that  they  were  all  free  burgefles ; 
and 'that  the  term  frgebolder,  ufed  upon  that  oc- 
cafion,  and  t>n  many  others  of  the  fame  fort,  is 
inaccurate,  and  means  a  freeman  who  has  the 
freehold  quality  befides.  None  but  members  of 
the  corporation  could  partake  in  thefe  a&s ;  and 
if  they  confifted  of  two  orders  of  peifons,  it  was 
natural  to  diftinguifh  them  by  different  names. 
In  this  cafe  the  only  name  of  diftin&ion  for 
one  dais  was  that  of  freeholders,  becaufe  in  that 
charafter  alone  were  they  diftingutfhed  from  the 
other  ireemen. 

The  argument  before  mentioned  affords  .a 
fufficient  anfwer  to  all  thofe  conclufions,  whether 
drayp  from  entries  or  returns,  by  which  the  peti- 
tioners prove  perfons  not  to  have  been  freemen, 
F  2  whofe 
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whofe  names  cannot  be  found  in  the  admiflions. 
It  is  now  become  impoflible  to  prove  the  times 
of  their  admiffionsj  but  the  other  tranfa&iona 
of  the  borough,  and  the  fituation  of  thofe  per- 
fons,  lead  to  a  fair  prefumption  that  they  were 
freemen,  and  that  if  the  books  had  been  com- 
plete, their  particular  admiffions  might  now  be 
found. 

In  35  Eliz.  the  entry  of  the  eleftion  is  by  the 
"  mayor,  burgeffes,  and  freemen."  If  by  hur- 
gefs  was  a  meant  a  mere  freeholder  not  of  the 
corporation,  it  is  not  probable,  that  in  the  alts  of 
the  corporation,  fuch  perfons  would  be  ranked 
before  their  own  members. 

There  are  three  entries  of  elections  by  the 
cc  mayor,  burgeffes,  and  freemen,"  in  1678* 
1679,  and  1680.  The  latter  is  faid  to  be  made 
without  the  contradiction  of  any  others.  What 
benefit  the  petitioners  can  derive  from  this,  it  is 
difficult  to  difcover.  They  cannot  argue  that 
the  words  were  falfe,  and  that  the  freemen's 
right  was  contradi&ed.  It  muft  be  believed, 
that  no  freeholder  at  that  time  claimed.  The 
* caution  of  the  freemen  ought  not  to  be  imputed 
to  them  as  a  weaknefs :  It  was  a  proper  fecu- 
rity  againft  the  innovation  which  they  might  then 
fee  forming.  So  the  returns  in  the  latter  part 
of  the  reign  of  Charles  IL  by  all  freemen,  con- 
tained 
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tained  a  pofitive  denial  of  the  alkdged  exercife 
of  the  right  by  freeholders. 

The  true  origin  of  the  freehold  claim  appears 
by  the  returns.  It  began  at  a  time  when  the 
whole  nation  was  in  a  political  ferment,  and 
when  the  change  of  government  and  laws  had 
opened  the  way  for  innovation  in  every  depart- 
ment. The  temper  of  the  times  afforded  op- 
portunities for  advancing  new  pretentions  with 
fucceis;  and  many  who  favoured  the  new  govern- 
ment made  ufe  of  them.  The  eleftion  to  the 
■convention  parliament  is  the  firft  in  which  free- 
holders appear;  but  even  that  ele&ion  feems  to 
have  been  brought  about  by  artifice.  Egerton 
perhaps  undertook  to  carry  them  through,  and 
bullied  the  corporation  to  fubmit  to  it ;  but  the 
-entry  fhews,  that  they  refented  it.  The  little 
that  appears  in  the  journals  of  the  evidence, 
upon  the  petition  againft  this  eledion,  is  unfa- 
vourable to  the  freeholders.  The  witneffes  do 
jiot  prove  the  exercife  of  the  right  with  any  cer- 
tainty, nor  the  reputation  ;  one  thinks  they  voted 
at  an  ele&ion,  which  does  not  appear  to  have 
been  difputed*  but  another  on  the  fame  fide 
fays,  they  had  been  hooted  upon  coming  to  the 
Jiuftiogs  to  vote.  But  it  can  hardly  be  believed 
xhat  the  journals  ftate  all  the  cafe.  The  deci- 
sion of  the  Houfe  is  a  remarkable  inftance  of 
the  unjuft  manner  of  determining  eledtions  for- 
F  3  merly. 
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itterfy.  It  b  natural  that  tfte  petitioners  ftoufc! 
wi(h  to  pais  over  this  fobjefl ;  but  the  Commit- 
tee know  too  wdl  how  little  relped  is  due  to  a 
decifion  by  fuch  a  tribunal  fo  formed.  The 
Committee  of  privileges  beard  the  evidence  and 
made  their  report.  The  Houfc,  who  did  not 
hear  the  evidence,  chofe  to  think  differently,  and 
decided  againft  it*  But  it  is  giving  too  much 
ertfdit  to  die  freeholders,  to  foppofe  that  their 
dathti  was  the  foundation  of  this  petition.  It 
plainly  had  another  obje&. 

Before  this  period,  if  freeholders  had  ever 
Claimed,  the  corporation  refifted  them,  and  with 
fcccefe.  But  now  they  contrived  to  get  a  tem- 
porary Credit  j  and  their  names  appear  in  fome 
of  the  returns  in  die  courfe  of  die  26  years 
foltewing  the  revolution.  After  which  they  re- 
turn to  their  former  ftate. 

There  are  12  returns  from  1689  to  17145 
but  even  thefe  are  not  uniform  j  fix  of  them 
contain  the  name  of  freeholders,  and  -fix  are 
by  freemen  only.  So  that  as  for  as  the  12  re- 
turns go,  the  ballance  is  even.  Before  this  time, 
all  of  them  are  adverfe  to  the  petitioners.  But 
in  this  fhort  period,  a  continual  conteft  was  kept 
up,  in  which  the  freemen  were  always  fuccefs- 
ful,  and  at  length  forced  the  freeholders  to  give 
up.  In  1701,  there  was  a  petition  to  the  Houfc, 
by  the  freeholders,  who  could  not  prevail  on 
1  the 
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the  mayor  to  receive  their  votes,  which  petition 
they  afterwards  abandoned  So  fcnfible  were 
they  of  the  weaknefs  of  their  claim,  that  within 
1 2  years  after  ks  firft  fuccefe,  they  were  obliged 
co  renounce  it.  Again,  in  1708,  the  returning 
officer  reje&ed  them,  and  they  again  made  a 
(hew  of  petitioning  the  houfe,  but  from  this 
attempt  likewife  they  receded. 

In  this  fevourite  period  of  the  freehold  right, 
the  returns  are  as  much  againft  it  as  for  it ; 
though  encouraged  by  fuccefs  in  their  firft  pre- 
tenfions,  they  cannot  keep  the  ftation  they  have 
gained ;  are  afraid  to  bring  their  claim  to  a  fair 
decifion,  and  are  twice  obliged  to  relinquiih* 
after  two  direft  attempts  to  fccure  it. 

So  confeious  were  the  party  with  whom  the 
modern  attempts  originate,  of  their  little  chance 
of  fuccefs,  that  they  did  not  venture  upon  them 
till  urged  by  defpair.  After  having  in  vain  at- 
tempted to  gain  the  privilege  of  the  corporation, 
all  theij;  law  exertions  were  at  firft  direfted  to  the 
claim  of  freeholders  to  be  made  freemen'; 
and  by  the  artifice  of  a  mayor  in  their  intcreft, 
a  great  number  of  them  were  admitted  on  this 
footing.  But  upon  a  full  inquiry  into  their  pre- 
tenfions  in  the  court  of  King's  Bench,  they  were 
adjudged  illegal,  and  the  perfons  fo  admitted 
were  all  turned  out  *.     The  counfel  for  the  pe- 

*  See  the  note  in  page  58* 

F  4  titioners, 
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utioners,  when  they  mention  this  cireumftance* 
are  not  aware  how  ftrongly  it  turns  againft  them. 
They  feem  to  confider  it  as  an  axiom,  that  free- 
holders muft  have  Jme  right  in  the  borough  % 
and  not  having  the  lefier  right  of  being  freemen, 
ergo  they  muft  have  the  greater  of  choofing 
members.  From  the  fame  premifes  it  might  be 
concluded  as  juftly,  that  they  have  none  at  all. 

It  is  remarkable,  that  all  the  returns  pro- 
duced, are  either  under  the  common  feal  of  the 
corporation,  or  the  mayor's  official  feal ;  both 
which  imply  a  corporate  a6t  *.  The  recital  in 
the  charter  of  Charles  the  Second,  likewife  adds 
great  weight  to  the  fame  fide,  for  it  refers  to 
the  antient  and  fole  right  in  the  freemen,  as  a 
matter  known  to  every  body.  The  canvaffing 
of  the  freeholders  formerly,  is  not  proved  with 
any  precifion ;  and  if  it  were,  it  ought  to  have 
but  iitde  weight  under  fuch  circumftances  j  for  in 
contefted  eleftions,  candidates  employ  every  me- 
thod of  fecuring  votes.  It  has  been  faid,  that 
Burridge  canvaffed  the  freeholders  in  1727 ; 
but  it  is  certain,  that  as  mayor,  he  refufed  their 
votes  aijd  accepted  none  but  thofe  of  freemen : 
From  hence  it  may  be  judged,  what  the  canvaf- 
fing was,  which  it  is  faid,  took  place  then,  and 
alfo  in   1747.     Henley's  condudt  in  this  year 

•  Sec  note  (DJ  on  the  cafe  of  Saltajh. 

4  only 
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only  {hews,  that  at  the  time  of  his  letter,  he 
wifhed  to  keep  things  quiet,  and  to  prevent 
^rouble  or  expence.  He  could  not  have  any  fc- 
rious  thoughts  of  fupporting  the  freeholders,  be- 
-caufe  at  the  ekftion  he  joined  with  Scroope  in 
oppofing  them*. 

As  to  the  point  of  refidence,  the  evidence  to 
fupport  it  confifts  of  fimilar  materials,  from  which 
fimilar  dedu&ions  are  made  as  in  the  other  cafe. 
iJpon  both,  it  may  be  obferved,  that  the  pri- 
mary propofition  upon  which  the  arguments 
are  founded,  is  not  proved     From  a  few  fads 

not 

•  There  feems  to  liave  been  much  inconfiftency  in  the  con- 
duel  of  the  candidates  at  different  times,  concerning  their  in- 
terefts  in  this  borough.  At  the  time  of  the  trial  of  the  pe- 
tition in  1 689,  it  was  faid  by  one  of  the  witnefles,  that 
Henley  had  made  freeholders  for  an  election  ;  and  in  1 708, 
we  find  the  fame  perfon,  or  one  of  his  family,  (landing  upon 
that  intereft.  Yet,  in  1727,  Mr.  Henley's  counfel  aflert 
the  right  of  voting  to  belong  to  the  corporators  only  ;  and 
again,  in  1747,  Mr.  Henley  oppofed  the  freeholders,  in 
conjunction  with  Scroopc.  In  that  year,  the  freeholders 
were  fupported  by  Freke  and  fiurridge,  (fee  Follett's  evi- 
dence) whofe  names  are  thofe  of  the  members  returned  in 
1708,  upon  the  corporation  intereft;  againft  whom  Henley 
then  petitioned  in  behalf  of  the  freeholders.  Burridge  is  the 
name  of  a  mayor,  who  in  two  different  periods,  was  com- 
plained of,  for  having  refufed  tbe  freeholders'  votes.  If 
thefe  facts  were  not  well  afcertained,  it  might  be  inferred 
from  the  repetition  of  the  fame  names  in  the  following  lift, 

that 
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not  well  explained,  they  fay,  the  antient  ufagc 
is  proved  to  have  been  conformable  to  their 
claims  j  and  then,  fuppofing  fuch  to  have  been 

that  there  had  been  but  little  difpute  about  elections  in  this 
town  for  more  than  a  century  pail.     It  contains  the 

Names  of  the  members  for  Lyme,  chofen  at  the  feveral  gene- 
ral elections,  from  the  year  1660,  to  the  year  1761. 


1660  Walter  Young, 
-r-61  Sir  John  Shaw, 
—78  Sir  Geprge  Strode, 
—79  Thomas  Moore, 
1—81  Thomas  Moore, 
—85  Sir  Winfton  Churchill, 
—88  John  Burridge, 
—90  John  Burridge, 
.— 9 j  Robert  Henley, 
— 98  Robert  Henley, 
1 700  Robert  Henley, 
— i  John  Burridge, 
—2  Henry  Henley, 
— J  Thomas  Freake, 
—8  Thomas  Freake, 
— 10  Henry  Henley, 
— 1 3  Henry  Henley, 
—14  Henry  Holt  Henley, 
— zz  Henry  Holt  Henley, 
— 27  Henry  Drax, 
— 34  Henry  Holt  Henley, 
— 41  Henry  Holt  Henley, 
— 47  Henry  Hoh  Henley, 
— 54  Thomas  Fane, 
~~6i  Thomas  Fane, 


Thomas  Moore. 
Henry  Henley. 
Henry  Henley. 
Henry  Henley* 
Henry  Henley. 
John  Pole. 
John  Pole. 
Henry  Henley. 
Henry  Henley. 
Henry  Henley. 
Jofeph  Paice. 
Jofeph  Paice* 
John  Burridge* 
John  Burridge. 
John  Burridge. 
John  Burridge,  jun. 
John  Burridge, 
John  Burridge. 
John  Burridge^ 
John  Burridge  *. 
John  Scrope. 
John  Scrope, 
John  Scrope. 
Henry  Fane. 
Henry  Fane. 


*  Oufted  upon  petition,  and  Mr*  Henley  featcd. 
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Ac  fetded  ufage,  they  take  it  for  granted,  and 
endeavour  to  reconcile  the  defe&s  of  their  cafe, 
to  their  objeft,  by  arguments  of  preemption  ia 
favour  of  the  ulage.  But  the  fallacy  confifts  ia 
begging  the  queftion :  Their  evidence  by  no 
means  eftabliflies  either  the  original*  inftitution, 
or  aftual  cuftom  of  the  borough,  to  have  been 
what  they  ftatc. 

The  counfel  for  the  petitioners  are  much  per- 
plexed, in  endeavouring  to  explain  the  early  re- 
turns, fo  as  to.  firit  their  purpofc ;  but  it  is  im- 
poflible  for  any  art  to  reconcile  them  to  it. 
Taking  them  all  together,  (a  method  which 
they  themfelves  offer)  they  purport  in  plain 
terms,  that  the  inhabitants  therein  mentioned  were 
a  diftinft  clafs  of  perfbns  from  the  other  elec- 
tors. Whether  by  right  or  wrong,  they  cer- 
tainly took  part  in  thofe  elections.  All  rules  of 
grammar  inuft.be  fet  afide,  before  the  Com- 
mittee can  believe,  that  the  expreffions,  "  bur- 
gefles and  inhabitants,"  "  burgefles  with  inha- 
bitants/' or,  "  on  behalf  of  inhabitants"  could 
be  employed  to  defcribe  burgefles  only.  The 
return  in  30  Eliz.  which  differs  from  all  the  reft, 
explains  the  true  reafon  of  adding  the  inhabi- 
tants in  them-  This  form  is  moft  probably  the 
trucft,  becaufe  it  is  moft  reconciieable  to  the 
legal  constitution  of  boroughs,  and  to  the  known 
ftatc  of  them  in  thofe  days.    According  to  this 

return, 


76  CASE      VIIL 

return,  the  corporation  choofe  the  members, 
"  for  and  on  behalf  of  all  the  inhabitants  and 
commonalty."  If  the  different  forms  of  thefe 
feveral  returns  can  be  reconciled  at  all,  this  ex* 
predion  leads  the  way  to  it.  But  it  is  better 
perhaps  to  -agree  with  the  obfervation  of  Ser- 
jeant Glanville  *  and  the  Committee,  in  his  re- 
port of  the  cafe  of  Blechingly,  "  that  the  forms 
of  the  indentures  made  in  the  country  by  ignorant 
people ',  or  tranfcripted  per  adventure  from  fome  bor- 
rowed precedent  of  another  borough  >  where  the  elec- 
tion is  different,  are  not  conclufive" 

Thus,  as  far  as  the  antient  returns  go,  their 
forms  lead  to  no  certain  opinion,  After  this 
period  they  are  filent  on  this  point  till  1656, 
when  during  the  protectorate,  the  attorney  ge- 
neral of  Cromwell,  is  returned  under  a  form 

*  Glanv.  p*  3  c. — In  p.  c6,  in  the  'cafe  of  Chippenham, 
he  enlarga  upon  this  obfervation  thus — "  Such  argument* 
as  may  be  made  to  conceive  the  right  of  election,  or  who 
ought  to  be  electors,  out  of  the  forms  or  words  of  inden- 
tures, ought  not  to  be  regarded,  where  the  ufage  and  cuftom 
of  the  elections  hath  not  concurred  with  the  forms  of  fuch 
indentures ;  for  the  reafons  delivered  in  the  cafe  of  Blech- 
ingly, and  more  ftrongly  in  this  cafe.  For  in  that  cafe* 
the  arguments  out  of  the  words  Et  alii  homines ,  tending  to 
give  a  greater  number  of  burgefles  or  inhabitants,  intereft  in 
the  election,  (which  liberty  the  law  favoureth)  were  not  re- 
garded, but  rejected,  in  a  cafe  where  by  confront  cuftom  and 
9tfage%  the  election  flood  retrained  to  a  limited  and  qualified 
number."    See  vol.  i.  p.  15.  note  D. 

dif- 
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different  from  thofc  before  and  after  it,  by  bur- 
geffes  inhabitants.  Any  afts  of  fuch  a  period  arc 
unfit  to  be  regarded  as  precedents.  The  pains 
taken  by  Cromwell  to  pack  a  parliament  are 
well  known ;  and  the  meafures  he  purfued  for 
this  purpofe,  were  as  illegal  in  the  condud  of 
elections,  as  afterwards  in  his  violence  upon  the 
members.  His  attorney  general  is  not  likely  to 
have  been  backward  in  the  execution  of  his 
fchemes.  Yet  in  the  return  of  the  fame  perfon  in 
1 64 1,  there  is  no  mention  of  inhabitant  bur- 
geffes;  and  that  return  is  made  fecundum  con- 
fuetudinem  burgu 

The  nine  returns  intervening  from  1698  to 
1714,  in  the  lhort  fpace  of  16  years,  in  which 
inhabitants  bear  a  part,  are  contradi&ed  by  al- 
jmoft  all  the  preceding,  and  what  is  more  im- 
portant, by  every  one  made  within  the  l^ft  jq 
years;  by  various  eptries  in  the  corporation 
books;  by  yhe  general  conftitution  of  boroughs, 
and  by  the  policy  of  the  law. 

The  only  two  retyrns  yi  the  whoje  pourfe  of 
time,  confident  with  thofe  of  thefe  j  6  years, 
are  that  of  1656,  which  has  been  obfened  upofy 
and  that  of  1  Eliz.  which  is  jinlike  all  the  reft 
of  the  fame  reign. 

By  the  bye-law  of  1580,  both  inhabitant  and 
not  inhabitant  burgeffes,  are  to  eleft  the  mayor. 
Now  if  a  corporate  qieeting  for  the  mayor'* 

dettiw 
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election  was  attended  by  the  foreign  freemen,  and 
at  a  time  when  this  office,  perhaps,  railed  more 
competition  than  that  of  reprefentative,  can  it 
be  doubted  that  every  other  meeting  was  at- 
tended by  the  fame  perfons  ?  A  few  years  after 
this  they  pais  another  bye-law,,  to  compel  the 
foreign  burgefies  to  contribute  to  the  members* 
wages.     At  an  ele&ion  after  this    refolution, 
would  they  who  paffed  it  think  of  refilling  the 
votes  of  thofe,  upon  whom  they  had  irr^pofed 
the  duty  ?  It  has  been  urged,  as  a  powerful  ar- 
gument on  the  other  fide,  that  a  right  of  elec- 
tion once  proved  to  have  exifted,  can  never  be 
loft:  Here  is  plainly  a  right  not  only  proved  to- 
belong  to  nofi-refidents,  but  a&ually  forced  upon 
them.    This  right  not  only  exifted  in  antient, 
but  has  been  exercifed  in  modern  times;  and  ac- 
cording to  the  memory  of  their  oldeft  witnefs, 
has  been  always  fo. 

The  books  contain  the  admiffions  of  many 
perfons  notorioufly  non-refident.  It  is  in  vain 
that  the  counfel  for  the  petitioners  would  en- 
deavour to  draw  a  diftin&ion  between  the  vot- 
ing in  what  they  call  corporation  bufinefs,  and 
that  of  ele&ions  to  parliament :  The  right  to 
attend  both  muft  be  the  fame  in  this  borough. 
It  cannot  be  conceived,  that  after  the  corpora- 
tion had  admitted  thefe  perfons  into. their  com- 
munity, without  reftri&ion,  they  would  pie- 
fume** 
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fume  to  reftrain  their  exercife  of  all  the  privi- 
leges they  pofleffed. 

On  the  other  hand,  they  fay,  the  freeman's 
oath  contains  articles  that  neceflirily  imply  the 
refidence  of  thofe  who  take  it ;  and  that  it  is 
abfurd  to  think,  that  thofe  who  are  bound  to 
contribute  to  the  charges  of  a  borough,  fhould 
live  elfewhere.  In  the  origin  of  boroughs  it 
might  be  natural  for  their  burgefles  to  be  inha- 
bitants ;  but  it  was  by  choice,  not  compulfion. 
This  at  belt  is  only  the  fpeculation  of  antiqua- 
rians; but  it  can  never  be  ufed  as  an  argument, 
in  aqueftionof  pofitive  inftitution,  or  in  the  de- 
termination of  legal  rights.  The  oaths  of  every 
borough  are  framed  upon  the  fame  plan ;  and 
this  argument  would  prove  the  neceflity  of  refi- 
dence to  every  burgefs,  in  London,  Briftol,  Li- 
verpool, and  every  great  town  in  the  king- 
dom (C.) 

This  would  be  a  fufficient  anfwer  to  the  ar- 
gument, if  the  authority  of  this  oath  had  war- 
ranted it :  But  it  does  not.  The  oath  firft  ap- 
pears about  the  time,  when  the  above  bye-laws 
pafled,  which  are  dire&ly  oppofite  to  the  fenfe 
which  the  petitioners  put  upon  it;  and  it  like- 
wife  wants  that  quality  which  the  oaths  of  a  pre- 
fcriptive  corporation  fhould  poflefs,  of  being 
^idcrjjptive  *•    This  oath  contains  a  claufe  to 

*  The  f&ifer  h  'defiled  to  attend  to  this  obfenration  in 
;  the  latter  part  of  the  Liverpool  oath  in  note  (C.) 

pro- 
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prohibit  a  reforting  to  conventicles,  and  there^ 
fore  muft  have  been  fubfequent  to  the  reforma- 
tion, and  mod  probably  had  its  beginning  irv 
the  reign  of  Elizabeth.  In  the  fame  manner,  their 
honorary  oath  wants  a  legal  foundation.  It  can 
only  be  accounted  for,  by  fuppofing  it  intro- 
duced on  a  particular  occafion ;  perhaps  in  com- 
pliment to  the  lord  lieutenant,  with  whofe  ad- 
million  it  is  firft  mentioned :  It  is  heard  of  only 
for  a  few  years,  and  then  finks  into  oblivion, 
having  never  been  ufed  in  modern  times.  The 
books  of  this  period  contain  other  marks  of 
practices  to  favour  the  claim  of  the  refidents 
then  firft  beginning  to  fhew  itfelf.  Some  per- 
fbns  are  admitted  freemen  quam  diu  in  villa 
Vixerinty  a  form  not  to  be  found  before  or  fince  *, 
and  which  furnifhes  an  argument,  that  with- 
out it  a  general  right  would  have  followed  of 
courfe. 

The  proclamations  are  open  to  the  fame  ar- 
gument. Their  firft  appearance  is  very  fufpi- 
ciou§ :  It  is  without  date,  and  in  a  book  be- 
ginning with  1698.  A  Ktdc  before  this  time* 
the  claim  of  the  refidents  was  firft  fet  up,  and 
In  this  year  the  firft  of  thofe  nine  returns  was 
made,   which  favour  their  pretenfions.      The 

*  1  believe  the  tounfel  for  the  fitting  members,  did  not 
Ptoctaft  *ny  of  thefc  entries  in  their  evidence* 

tempo* 
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temporary  and  occafional  inftitution  of  thefe 
proclamations,  is  proved  by  their  never  having 
been  ufed  within  the  memory  of  man. 

The  reftri&ion  contended  for  is  contrary  to 
the  original  inftitution  of  boroughs.  This  may 
be  feen  in  Brady  *,  who  fays,  "  A  free  burgh, 
in  the  true  fenfe  of  the  word,  was  only  a  town 
of  free  trading,  with  a  merchant  gild  or  com- 
munity, without  paying  toll,  pontage,  paflage, 
ftallage,  &c.  And  a  free  burgefs  was  no  other 
than  a  man  that  exercifed  free  trade,  according 
to  the  liberties  and  privileges  of  his  burgh,  whi- 
ther be  refided  in  %t>  or  whether  he  had  liberty  to 
live  and  trade  elfewhcre."  This  paflage  alfo 
fhews  what  the  old  policy  of  boroughs  was. 
Antiendy  fome  ftatutes  pafied,  which  required 
voters  to  be  refident:  but  they  were  found  to  be 
fuch  burthenfome  reftriftions,  that  they  were 
foon  neglefted  in  praftice  \  and  lately  the  legifla- 
ture,  by  repealing  them  allf,  has  declared  its 
fenfe  of  their  injuftice.  The  ufage  of  almoft 
every  confiderable  town  is  likewife  contrary  to  it. 

What  then  fhould  induce  the  Committee  to 
determine  in  favour  of  the  petitioners  ?  Where 
does  the  ftrength  of  their  cafe  lie  ?  It  is  not  in 
the  returns  taken  collectively  and  fully  weighed, 

*  Folio  edit.  p.  47.    Oclavo  edit,  p.  100.  +  Stat. 

14  Geo.  III.  c.  58. 

Vol.  II.  G  nor 
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nor  in  the  books  of  the  corporation,  nor  in  the 
principles  of  law,  nor  in  experience. 

Their  propofition  extends  largely  to  both 
clafles  of  voters,  and  both  are  fupported  by  the 
fame  arguments  ;  if  therefore  they  fail  in  either, 
they  muft  lofe  both.  If  refidence  Ihould  be 
thought  neceflary  to  freeholders,  this  will  be, 
perhaps,  a  lingular  inftance  of  it,  and  which  no 
borough  in  the  kingdom  requires.  It  is  the  foil 
which  gives  the  privilege  to  freeholders,  and  the 
owner  carries  it  with  him  as  long  as  he  pofTefles 
the  eftate.  It  would  be  ftrange  if  a  right,  dif- 
ferent from  every  other  in  the  kingdom,  and 
which  no  man  ever  knew  to  be  exercifed,  ihould. 
be  eftablifhed  at  this  day.  The  charter  of 
Edw.  I.  from  which  the  petitioners  deduce  the 
claim  of  freeholders,  refers  to  the  cuftoms  of 
Melcombe  and  London ;  and  conveys  to  Lyme 
the  fame  privileges  :  Yet  it  is  well  known,  that 
in  thofe  places  no  refidence  is  required  of  the 
voters  *. 

*  There  is  no  refolution  of  the  houfc  afcertaining  the 
right  of  election  in  Weymouth  and  Melcombe ;  and  I  do 
not  know  enough  of  the  ufage  there  to  fpeak  of  it  accurately. 
But  upon  the  trial  of  the  conceded  election  in  1730,  the 
counfel  on  both  fides  agreed  to  the  following  ftatement  of  it, 
viz.  "  In  the  mayor,  aldermen,  bailiffs,  and  capital  bur- 
gefles,  inhabiting  in  the  borough,  and  in  perfons  feifed  of  free- 
holds within  the  borough,  and  not  receiving  alms."  See 
21  Journ.  574. 

The 
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The  Committee  certainly  will  not,  in  fuch  a 
cafe,  be  guided  by  the  loofe  evidence  offered  to 
prove  the  refidence  of  thofe  who  figned  the  re- 
turns in  the  laft  century.  The  connfe6tk>n  is  fb 
uncertain,  as  to  be  uhWorthy  of  any  regard. 
The  counfel  themfelves  are  fb  fenfible  of  it,  that 
they  are  obliged  to  refort  to  prefumptions  from 
what  they  call  the  general  ufage,  to  fupport  it ; 
which  ufage  is  not  otherwife  proved  than  by  the 
certainty  of  this  copnedtion.  In  one  inftance  a 
man  defcribed  <c  of  Lyme,"  57  years  before 
the  fame  name  appears  in  a  return,  is  inferred 
from  thence  to  be  the  fame  perfon  and  inhabi- 
tant at  die  time  of  the  return ;  another  ferving 
conftable  25  years  before;  another  defcribed 
u  of  Lyme"  ai  years  before;  with  others  whofe 
conne&ion  is  not  nearer  than  16,  14,  and  8 
years.  After  putting  together  many  fuch  in- 
ftances,  the  Committee  are  told,  it  is  wonderful 
that  their  cafe  has  been  fo  clearly  made  out. 

But  even  admitting  the  conne&ion  with  thefe 
returns  has  been  proved,  the  conclufion  does  not 
follow  from  it;  becaufe,  in  all  the  returns  to 
which  this  reference  is  made,  except  three  (3© 
Cha.  II.  1  James  II.  and  2  Will,  and  Mary) 
the  only  perfbns  figning  were  capital  burgefles*; 

*  This  f aft  had  been  mentioned  by  the  counfel  for  the 
feting  members,  while  the  other  party  were  producing  their 
£ctmmi  in  evidence,  and  not  denied  by  them. 
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their  number  never  exceeds  io;  and  in  one  in- 
ftance  is  4,  in  another  6.  It  cannot  be  believed, 
that  the  voters  prefent  at  thefe  ele&ions  either 
were  fo  few,  or  confifted  alone  of  capital  bur- 
gefles,  and  of  only  a  part  of  them.  It  is  only 
in  modern  times  that  a  cuftom  was  introduced 
in  this  town  of  figning  returns  by  a  confiderable 
number.  More  antiently  none  but  the  princi- 
pal perfons  put  their  names  to  them;  and  fre- 
quently the  feal  was  affixed  without  any  figna- 
t\ires.  It  is  natural  that  the  capital  burgefles 
fhould  have  been  refident  in  the  town,  though  it 
by  no  means  follows  that  the  others  who  voted 
in  thefe  eleftions  were  fo :  But  even  of  the  capi- 
tal burgefles,  not  more  than  two-thirds  were 
ever  prefent  at  the  ele&ions,  if  thefe  returns  are 
to  be  taken  according  as  the  neceffity  of  the 
petitioners'  cafe  requires. 

Again,  even  if  thefe  obfervations  on  the  re- 
turns were  not  true,  it  would  be  unjuft  to  give 
them  the  effeft  contended  for;  becaufe  it  would 
be  impoffible  for  the  oppofite  party,  at  this 
diftance  of  time,  to  prove  negatively  that  fuch 
perfons  did  not,  at  the  times  referred  to,  live  in 
Lyme.  When  the  cafes  of  Maiden  and  Win- 
chelfea  were  agitating  in  the  court  of  King's 
Bench,  by  quo  warranto  informations,  the  court 
flopped  the  proceedings  of  that  party,  which 
required  the  corporators  to  prove  their  refidencc 

only 
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only  20  years  before  j  yet  here  the  fitting  mem- 
bers are  called  upon  to  (hew  where  certain  bur- 
gefles  of  Lyme  refided  upwards  of  150  years 


ago. 


The  evidence  of  the  witnefles  in  this  caufe, 
who  are  produced  to  eftablifh  the  ufage  and  re- 
putation, proves  that  during  all  their  time  the 
ufage  has  been  contrary  to  their  ideas  of  the 
reputation.     They  cannot  produce  an  inftance 
of  refufing  the  vote  of  a  non-refident  j  but,  on 
the  contrary,  fpeak  of  one  voter  notorioufly  fo, 
who  ufed  to  vote.     One  fingle  inftance  fo  avow- 
edly adverfe  to  the  pofition  of  the  petitioners, 
would  be  fufficient  to  overturn  it,  in  a  cafe  fup- 
ported  as  that  of  the  fitting  members  is  by  uni- 
form and  eftablifhed  pofleffion.     As  to  the  fadfc 
mentioned  by  Jurdan,  of  Scroope's  tranfaftion 
with  his  father,  all  the  circumftances  of  it  are 
probably  unknown ;  but  as  it  ftands,  it  may  be 
accounted  for  by  fuppofing  that  the  voter's  pre- 
fence  in  the  town  might  make  him  a  more  aftive 
and  ufeful  friend  of  the  candidate  than  his  fitua- 
tion  out  of  it  would  have  allowed.     It  fhould 
alfo  be  confidered,  that  Scroope  was  then  but 
newly  come  to  Lyme,  and  of  courfe  not  well 
•informed  of  its  conftitution. 

The  counfel  on  the  other  fide  wifh  to  con- 

fider  the  tranfaftions  of  the  laft  70  years  as  a 

blank  in  this  caufe  5  but  they  will  not  bear  this 

G  3  con- 
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conftru&ion.  If  duly  confidercd,  they  would 
afford  fecurity  to  a  title  much  lefs  reafonable, 
and  lefs  clearly  eftabliihed,  than  that  of  the 
fitting  members.  In  this  period  there  have  been 
two  contefted  ele&ions*  in  which  the  parties  have 
been  fully  oppofed  to  each  other,  and  they  have 
proceeded  in  both  to  a  poll.  In  1727,  Henley 
flood  upon  the  right  of  the  freemen  5  the  peti- 
tion prefented  againfl  him  was  abandoned.  In 
1747,  after  the  freeholders  had  made  ftrong 
exertions,  they  were  deferted  by  the  candidate 
whom  they  had  colle&ively  fupported,  who  was 
afraid  to  put  their  claim  to  a  trial.  It  may  be 
faid,  that  a£k$  of  candidates  are  not  to  determine 
the  rights  of  ele&ors;  but  furely,  if  Scroope's 
conduft  to  Jurdan  is  to  be  relied  upon,  on  the 
other  hand,  Drax's  running  away  is  equally  ma- 
terial to  the  caufe :  But  if  the  freeholders  in 
1747  had  thought  their  right  worth  maintaining, 
they  might  have  petitioned  the  houfe  againft  their 
opponents.  It  is  plain  they  confidered  their  caufe 
as  defperate,  and  relinquifhed  it :  Therefore  it 
cannot,  with  any  propriety,  be  urged  on  the  other 
fide,  that  no  proper  opportunity  has  occurred  within 
thefe  70  years  for  bringing  the  queftion  to  iffue  *. 

Thus 

*  The  following  proceedings  in  the  Journals  were  not  pro- 
duced to  rhe  Committee,  nor  mentioned  in  the  arguments : 
They  (hew,  that  the  claim  of  the  freeholders  was  again 

brought 
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Thus  from  1714  to  the  prefent  day,  the  party 
of  the  fitting  members  has  held  the  fole  exercife 
of  the  privilege  contended  for ;  which  has  been 
confirmed  by  a  feledl  Committee  of  eleftions, 
after  a  full  and  laboured  inveftigation.     When 

brought  forward,  and  again  relinquiihed,  in  more  modern 
times.  In  20  Journ.  1 7,  are  three  petitions  from  Lyme 
after  the  general  election  in  1722,  when  Henley  and  fiurridge 
were  returned :  One  from  William  Smith,  Efq;  complaining 
of  the  election  of  Burridge,  and  of  his  want  of  qualifica- 
tion ;  another  from  a  Mr.  Parifti,  objecting  to  the  votes  for 
Burridge  and  Smith,  to  the  former's  want  of  eftate,  and  to 
the  irregularity  of  the  election,  as  being  had  without  due 
notice.  Neither  of  thefc  ftates  any  right  of  election ;  but  the 
third  is  from  fe*verui  freeholders,  inhabitants,  in  fupport  of 
Parifh,  complaining  of  Robert  Burridge,  the  mayor,  for 
having  refufed  their  votes.  In  the  fame  volume,  p.  159, 
2d  of  March,  1722-3,  Parifti  has  leave  to  withdraw  his  peti- 
tion. The  other  two  petitions  were  not  heard  in  that 
feflion.  In  the  next,  Smith  renewed  his  petition,  (p.  346) 
but  the  freeholders  did  not  renew  theirs.  Smith,  foon  after- 
wards, had  leave  to  withdraw  his  petition,  (p.  383.) 

After  the  general  election  in  1727,  bcfides  the  petition  of 
Henley  and  that  againft  him,  as  before  mentioned,  William 
Smith,  Efq;  one  of  the  freeholders  of  Lyme,  petitioned  the 
Houfe  in  behalf  of  the  freeholders,  complaining  of  the 
mayor  for  having  refufed  their  votes.  21  Journ.  35.  The 
Committee  of  elections  was  not  inftru&ed  to  confider  of  this 
petition,  at  the  fame  time  with  the  others,  relating  to  Bur- 
ridge and  Henley ;  and  therefore  took  no  notice  of  it  in 
their  report  to  the  Houfe.  It  does  not  appear  that  proceed- 
ings were  had  upon  It ;  and  I  can  find  nothing  further  re- 
lating to  the  petitioner  in  the  Journal. 

G  4  the 
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the  counfel  for  the  petitioners  venture  to  juftify 
their  attempt  in  queftioning  this  judgment, 
by  the  pra&ice  of  the  courts  in  Weftmin- 
fter  hall,  they  fhould  at  the  fame  time  bring 
with  them,  into  this  judicature,  the  rule  of  limi- 
tation, by  which  all  caufes  there  are  governed. 
A  claim,  dormant  60  years,  could  not  make  its 
appearance  in  the  ordinary  courts  of  law. 

Another  argument  offered  for  this  attempt  is 
drawn  from  the  conftitution  of  ele&ion  commit- 
tees, by  which  many  members  may  differ  from  the 
majority :  But  this  notion  would  pervert  every 
political  inftitution  made  up  of  numbers.  It  is 
the  judgment  of  the  court,  not  of  the  majority,  by 
which  a  caufe  is  determined. 

It  is  of  the  utmoft  importance,  and  a  funda- 
mental principle  in  judicature,  to  regard  former 
determinations  of  courts  of  juftice.  If  not  proved 
to  be  wrong,  or  even  if  the  queftion  were  doubt- 
ful, they  ought  to  have  authority  as  precedents. 
The  decifions  of  this  modern  tribunal  ought  not 
to  be  treated  with  difrefpeft ;  for  if  its  authority 
is  not  vigoroufly  maintained,  the  national  benefit 
expefted  from  its  inftitution  will  be  loft. 

Reply.  The  counfel  for  the  petitioners 

obferved  in  reply, 
That  it  was  fallacious,  in  any  cafe  where  rights 
of  ele&ion  to  parliament  are  depending,  to  rely 

*pon 
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xjpon  the  argument  of  length  of  pofieflion.  Thefe 
rights .  are  not  of  a  private  nature,  nor  cogni- 
zable in  the  ordinary  courts  of  jufticej  and  there- 
fore not  to  be  governed  by  the  technical  principle 
of  length  of  pofieflion,  and  terms  of  limitation, 
which  are  peculiar  to  thofe  courts,  and  to  the 
claims  determined  there.     In  queftions  of  pri- 
vate rights,  there  is  not  only  a  period  of  limita- 
tion to  inquiry,  but  the  law  has  alfo  eftabliftied 
rules  of  prefumption  in  aid  of  long  pofieflion. 
Thus  from  long  acquiefcence,  it  may  be  pre- 
fumed,  that  a  party  has  either  fold,  or  renounced 
his  property ;  but  fuch  prefumption  cannot  have 
place  where  the  fubjedt  in  difpute  is  a  public 
right,  which  the  poffeflbr  cannot  alienate.     The 
cafe  of  Pontefradt  is  an  illuftration  of  the  truth 
of  this  principle :  There  the  uniform  practice  of 
the  laft  150  years,    agreements  of  contending 
parties  in  fupport  of  it  recorded  in  the  journals, 
and  decifions  in  parliament  on  the  fame  fide, 
were  held  infufficient  to  overthrow  the  fundamen- 
tal conftitution  of  the  borough  *.     So  in  the  cafe 
of  Agmondefliam,  and  three  other  boroughs  re- 
ported  by  Glanvillef,    though  the  right  was 
fufpended  from  the  reign  of  Edw.  I.  to  that  of 
Cha.  I.  it  was  held  not  to  be  abolifhed,  and  was 
again  brought  into  ufe. 

*  Sec  Vol,  I.  and  1  Doug,  cleft.  379.  +  Glanv.  87^ 

The 
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The  chief  evidence  by  which  the  fitting  mem- 
bers controvert  the  neceflity  of  refidence,  confifts 
of  the  two  entries  of  1580  and  1584.  By  the 
firft,  burgefles,  not  inhabitant,  are  allowed  to 
vote  for  mayors ;  in  the  fame  entry,  thofe  who 
have  free  burgages  in  right  of  their  wives,  are 
likewife  to  have  that  privilege.  Now  the  coun- 
fcl  on  the  other  fide,  if  they  rely  on  this  autho- 
rity, muft  take  its  whole  effed ;  but  they  will 
not  be  willing  to  admit,  that  freeholders  may 
vote  even  for  a  mayor :  Befides,  this  regulation 
was  oppofed  by  one  of  the  old  members  *  and 
even  allowing  it  full  weight,  it  relates  only  to  the 
ele&ions  of  mayors.  Corporations  have  power 
to  regulate  their  own  internal  oeconomy,  and 
may  prefcribe  the  terms  of  the  eledtions  in  their 
own  body ;  but  they  cannot  controll  the  right  of 
voting  for  members  of  parliament.  That  muft 
remain  according  to  its  original  inftitution. 

The  other  entry  fubjedts  to  the  burthen  of 
paying  the  members'  wages  all  the  inhabitants, 
as  well  as  the  foreign  freemen.  This,  like  the 
former,  proves  too  much,  and  eftablifhes  the 
fame  right  in  the  inhabitants  at  large,  as  in  the 
freemen.  This  bye-law,  therefore,  plainly  lays 
the  charge  on  a  fet  of  perfons  who  never  exer- 
cifed  the  right  of  elettion.  At  moft,  it  is  only 
an  ad  of  the  corporation,  and  an  attempt  by 
them  to  make  others  contribute  to  difcharge 

their 
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^iieir  burthen.  •  It  is  evidently  a  w*wconftitution; 
€hr  if  all  the  inhabitants  voted,  this  bye-law  was 
not  necefiary ;  they  were  compellable  by  law  to 
Fiavc  paid  the  duty. 

It  has  been  endeavoured  to  do  away  the  effedt 

of  Mr.  Scroope's  conduft  in  1734,  by  alledg- 

ing,  that  he  was  then  a  ftranger  to  the  borough, 

and  ignorant  of  the  ftate  of  its  conftitution :  But 

this  does  not  affeit  the  argument  drawn  from 

it  $    becaufe,  though  he  might  be  uninformed, 

his  agents  and  friends,  by  whofe  advice  he  afted, 

muft  have  known  and  refpe&ed  that  general 

opinion  which  he  followed. 

The  word  burgenfis  in  the  books,  has  been 

laid  to  mean  €€  a  freeholder  admitted  to  the  free* 

im"     If  fo,   what  poffible  reafon  could  exift 

for  diftinguifhing  the  two  claffes  in  the  rolls  and 

entries  ?     The  word  freemen>  in  that  cafe,  would 

include  all  the  ele&ors.     The  contradiftin&ion 

of  the  two  claffes  can  only  be  explained  by  fup- 

pofing,  that  freeholders  in  that  character  alone, 

did  the  a£ts  in  queftion ;  and  this  made  it  both 

neceflary  and  juft  to  preferve  memorials  of  them 

in  this  form.    The  entry  of  the  election  in 

1613-14  is  abfurd,  and  without  meaning,  if  the 

terms  of  it  are  to  be  explained  in  their  fenfe  of 

the  words.     "  Freemen  and  freeholders"   could 

not  have  been  ufed  to  defcribe  freemen  only. 

1  At 
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At  the  time  of  Charles  the  Second's  charter, 
the  freemen  had  begun  their  pra&ices  to  exclude 
the  freeholders  j  the  fupport  of  their  fchemes 
might  have  been  a  principal  objedt  in  granting 
it.  But  even  that  does  not  venture  to  give  the 
privilege  to  freemen  exclufively,  without  colour* 
ing  it  with  the  appearance  of  antiquity  and  pre- 
fcription.  The  recital  ficut  antea>  &c.  muft  have 
been  known  to  be  falfe  by  thofe  who  fuggefted 
it :  But  it  was  alfo  known,  that  the  charter  could 
not  be  eflfe&ual  to  this  purpofe,  without  referring 
to  antient  ufage;  becaufe  the  crown  cannot  alta 
the  eftabliftied  right  of  ele&ion.  It  was  alft 
made  at  a  time  when  the  government  of  Cha.  II, 
was  garbling  corporations,  and  therefore  tp  tx 
fufpe&ed,  if  it  were  ftill  in  force.  But  no  part 
of  this  charter  ought  to  have  any  force,  becauft 
it  was  completely  annulled  by  the  king's  pro- 
clamation; and  at  this  day  Ihould  be  reje&eci 
with  indignation.  It  is  remarkable,  that  the 
eleftion  next  after  the  cancelling  of  the  charter 
was  made  exprefsly  by  freemen  and  freeholders. 

No  argument  of  weight  can  be  drawn  from  dw 
non-profecution  of  the  petitions  in  1701  -ami 
1708.  In  the  former  cafe  there  was  no  aban- 
donment: The  petition  could  not  be  heard  in  th< 
firft  feffion ;  and  before  the  next,  the  death  o: 
the  king  occafioned  a  new  parliament.  Tin 
fame  delay  attended  the  petition  in  1708  :  Ai 

thi 
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^his  time  parliaments  were  triennial ;  and  parties 
^vho  had  only  two  feffions  to  gain  by  petitioning, 
and  perhaps  only  a  fmall  portion  of  one  of  them, 
may  be  fuppofed  to  have  declined  the  ftruggle 
from  prudence,  and  not  from  a  diffidence  in 
their  claims.  Their  views  might  have  been  better 
diredted  to  the  approaching  new  ele&ioru 

The  counfel  for  the  fitting  members  are  much 
miftaken  in  fuppofing  that  the  claim  of  refidence 
to  freeholders  is  peculiar  to  the  prefent  conteft. 
In  Haflemere,  Cricklade,  Taviftock,  and  Guild- 
ford, and  perhaps  in  other  boroughs  *,  the  right 
of  voting  is  fo  qualified.  Thecuftoms  of  thefe 
places  (hew  the  claim  not  to  be  unconftitutional. 

Their  argument  drawn  from  the  ufe  of  the 
common  feal  in  the  returns  is  equally  ill  founded. 
Ther£  are  many  boroughs  where  the  right  of 
^voting  is  not  in  members  of  the  corporation,  or 
not  alone  in  them,  where  the  returns  are  executed 
under  thq  common  feal  of  the  corporation.     In- 
deed it  is  the  general  pradtice,  where  the  mayor 
is  the  returning  officer.     In  Reading f,  where  the 
right  of  voting  is  in  the  inhabitants,  paying  fcot 
and  lot,  and  the  corporators,  as  fucb,  have  no 
right;    and  in  Bridport J,    where  there   is  the 
lame  right,  the  returns  have  been  always  made 
with  the  feal  of  the  corporation. 

*  Weftbury  is  another.     18  Journ.  154.  +  Prynnc 

Brevie  Pari,  rediv.  284.  J  29  Journ.  204. 

The 
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The  Committee  having  deliberated  on  the 
cafe,  determined,  "  That  the  right  of  election  for 
the  borough  of  Lyme  is  in  the  freemen  only,  as  well 
non-refident  as  refident." 

This  refolution  was  communicated  to  die  par- 
ties. In  confequence  of  it,  the  Committee  de- 
clared 

The  fating  members  duly  eURed. 

Of  which  the  chairman  informed  the  Houfe 
on  the  fame  day,  February  21  *. 

•  Votes,  p.  174. 
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PAGE  i.  (A.)  Mr.  N.  Bond  alfo  appeared  as 
counfel  for  the  electors ;  but  it  being  intimated, 
that  fome  members  difapproved  of  hearing  two  counfel 
lor  the  ele&ors,  Mr.  Bond  deflred  to  know  the  opinion 
of  the  Committee  on  the  propriety  of  his  attending 
there  on  behalf  of  his  clients.  Hereupon  the  Com- 
mittee came  to  a  refolution  to  hear  only  two  counfel 
for  the  candidates  on  each  fide,  and  one  counfel  for  the 
electors  petitioning :  In  confequence  of  which,  Mr. 
Bond  did  not  appear  in  the  caufe. 

Committees,  in  thefe  matters,  a&  according  to  their 

own  difcretion  upon  particular  circumftances.     In  the 

former  cafe  of  Lyme,  two  counfel  were  heard  for  the 

eie&ors,  as  well  as  for  the  candidates  ;  and  three  alfo 

Were  heard  on  the  part  of  the  fitting  members ;  one 

of  the  three  being  nominally  counfel  for  the  ele&ors 

in  their  intereft.     The  fame  has  been  done  in  other 

Cafes. 

By  a  Handing  order  of  the  Houfe,  the  old  ele&ion 
Committees  were  direded  to  admit  but  two.  counfel  of 
*  fide  to  be  heard  ;  (13  Journ.  648)  but  the  prefent 
Eledion  Court  is  not  fubjeft  to  the  former  orders  of 

the 
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the  Houfe ;  though  it  is  found  convening  on  many 
occaiions  to  comply  with  them. 

P.  29.  (B.)  If  the  real  ftate  of  the  elections  of 
Members  of  Parliament,  in  this  and  the  preceding 
period,  had  been  faithfully  entered  on  record  in  the 
fimplicity  which  direfted  this,  we  fhould  probably  find 
many  others  like  it  in  the  regifters  of  corporations. 
In  fome  counties  the  Lords  Lieutenants  pretended  to 
have  a  controll  over  the  eleftions,  in  the  feveral  towns, 
as  to  one  member;  which  chara&er,  perhaps,  the 
Marquis  of  Winchefter  held  at  this  time  in  Dorfet- 
fhire.  In  the  election  next  preceding  that  in  queftion, 
one  of  the  members  returned  was  of  the  Paulett 
family. 

Sir  Nicholas  Throckmorton,  and  Francis  Walftngham, 
Efq;  the  names  of  well  known  courtiers,  having  no 
conneftipn  with  the  borough  or  county,  likewife  re- 
prefented  Lyme  in  the  reign  of  Elizabeth. 

I  have  observed,  that  the  name  of  the  fecond  member 
in  the  old  returns,  has  generally  been  one  of  a  family 
well  known  in  the  town,  occurring  frequently  in  die 
lifts  of  freemen,  as  Hajfard,  Elljdon,  &c.  with  the 
addition  of  merchant,  or  without  any  addition.  The 
name  of  the  other  member  is  generally  that  of  a 
ftranger,  with  the  addition  of  Efquire, 

Even  fo  late  as  the  revolution,  it  was  thought  ne- 
ceffary  to  abolifh,  by  aft  of  parliament,  the  cuftom, 
by  which  the  Lord  Warden  of  the  Cinque  Ports 
claimed  a  right  to  name  one  of  the  members  for  each 
port.  The  preamble  of  the  aft  recites  their  pretend- 
ing and  claiming  of  right  this  power  of  nomination  ; 
and  enacts,  "  That  all  fuch  nominations,  or  recom- 

mendations, 
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endations,  were,  and  are,  contrary  to  the  laws,  &c." 
Stat*  2,  Will,  and  Mary,  feff.  i.  ch.  7.  A  bill  for 
rtie  lame  purpofe  had  been  prepared  in  the  preceding 
parliament,  in  1689 ;  but  it  was  diffolved  before  the 
bill  was  ready  for  pafEng. 

Brady,  in  the  appendix  to  his  Treatife  on  Borough% 

(N*  23  arid  24)  has  preferved  two  curious  inftru- 

rnents  upon  this  fubject  ;  in  one  of  which  the  lord,  in 

the  other  the  lady,  of  the  town  of  Ayletbury,  actually 

execute  indentures  of  the  return  of  members,  in  their 

own  names  and  right,  in  a  form  fimilar  to  that  of  a 

power  of  attorney.     Brady  cites  them  from  the  bundle 

of  writs  in  the  roll*  chapel,   in  the  14th  and  28th 

years  of  Elizabeth.     In  the  latter  inftance,  the  lord  of 

the  borough  condefcends  to  name  the  corporation  as  a 

party  to  the  return,  together  with  himfelf ;  but  in  the 

former,  the  lady  alone  appoints  the  members. 

The  firft  cafe  upon  record  of  an  eledfion  petition, 
which  happened  in  the  reign  of  Edw.  II,  ftates  one  of 
the  knights  for  Devonfhire  to  have  been  returned  by 
the  bijbop  of  Exeter.  It  is  remarkable,  that  the  peti- 
tioning candidate  alledges  himfelf  to  have  been  fo 
ele&ed— >*  the  faid  Matthew,  by  the  bifhop  of  Exeter, 
and  Sir  William  Martin  by  the  aflent  of  the  good 
men  of  the  county,  were  elc&ed,  and  to  the  fheriff 
in  full  county  prefented,  &c,"  This  petition  is  pre- 
ferved in  the  preface  to  Glanville's  Reports.  It  is  ad- 
drefled  u  To  the  council  of  our  lord  the  king,"  and 
is  not  likely  to  h*ve  founded  the  petitioner's  claim 
Upon  a  practice  contrary  to  the  then  received  notions 
of  right. 

Vol.  II.  H  P.  79. 
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P.  79.  (C.)  The  liverymen  of  London,  before  the 
jpear  1725,  ufed  to  take  the  following  oath  upon  dwir 
tfraiffion  to  the  freedom :  «  Ye  (hall  fVtar  that  ye 
frail  be  good  and  true  to  our  forereign  lord  king 
^  George,  and  to  the  heirs  of  our  (aid  fovereign  lord 
tjic  king.  Qbeifant  and  obedient  ye  (hail  be  to  the 
mayor  and  minifters  of  this  city.  The  franchise*  and 
cuftoms  thereof  ye  (hall  maintain  j  and  this  city  kpep 
hpxwfcb  >n  that  that  in  you  is.  Ye  fe*U  be  CQRtFt- 
faptory  to  all  manner  of  charges  within  thi*  city>  as 
fiimmons,  watches,  contributions^  taxesft  taliiages,  lot 
and  fcot,  and  to  all  other  charges,  bearing  your  part 
as  a  freeman  ough,t  to  do.  Ye  (hall  cojwr  fto  foreign 
goods  mWer  or  in  your  name*  whereby  the  king  op 
this  city*  Bright  0/  may  lojfe  their  cuftoms  or  advantage, 
j^r  A$  'bw  **  fortignir  to  buy  or  fell  any.  merxhaih. 
i//z/r  with.  anj  other  foreigner  within  this  city  or  frm* 
chift  thereof  but  ye  Jball  4wrn  it*  chamberUnin  thereof* 
or  Jomi  mnifier  of  the.  chamber.  JTe  JMl  implead)  or 
fu4  no  freeman  out  of  this  city,  wkilfi  ye  may  have  right 
and  law  within  the  fame  city.  Ye  fhall  take  no  appren- 
tice j  but  if  be  be  freebomy  that  is  to  fayy  no  bondman's 
fony  nor  the  child  of  on}  alien%  and  for  no  (for  any*) 
lefs  term  than  for  feven  years,  without  fraud  or  dev 
ceitj  and  within  the  firft  year  ye  (hall  caufe  him.  te 
he  inrolled,  or  elfe  pay  fuch  fine  as  fhall  be  reafonabljt 
impofed  uppn  you  for  omitting  the  fame*  And  after 
his'  term/s  end,  within  convenient  time  (being  rc«* 
quired)  ye  (hall  make  him  free  of  this  city,  if  he  have 
well  and  truly  ferved  you.     Ye  (hall  alfo  keep  the 

*  Words  fubflituted  for  thofe  in  Italic  non»  omitted. 

king's 
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Icing'*  peace  in  your  own  perfon.  Ye  {hall  know  no 
gatherings,  conventicles,  nor  confpiracie6,  made  againft 
the  king's  peace  ;  but  ye  lhall  warn  the  mayor  thereof, 
or.lett  it  to  your  power.  All  thefe  points  and  articles 
ye  (hall  well  and  truly  keep,  according  to  the  laws 
and  cuftoms  of  this  city,  to  your  power. 

So  God  you  help." 

By  flat,  ii  Geo.  I.  ch.  18.  made  for  altering  the* 
constitution  of  the  city  in  ele&icms,  and  regulating 
them,  a  particular  provifion  was  made  (in  fed.  19,)  for 
omitting  the  words  in  Italic  from  this  oath. 

I  believe  mere  is  much  uniformity  in  corporation 
oaths :  As  their  privileges  were  chiefly  intended  for 
thofe  who  refided  within  their  jurifdi&ion,  it  was  natu- 
ral to  prefcribe  their  duties  to  them  in  terms  adapted 
to  this  fituatktn.     In  Briftol  and  Liverpool,    where 
Jikewife  residence  is  no  qualification  of  the  right  of 
Voting,  the  oaths  of  the  freemen  are  of  the  feme  tenor. 
As  thefe  places  were  particularly  referred  to  in  the 
arguments,  I  have  procured  copies  of  the  oaths  taken 
in  them  by  their  freemen  upon  adrnifllon ;  which  are 
^*s    follows : 

The  Oath  of  a  Burgefc  of  Briftol. 

*  You  matt  be  good  and  true  unto  his  majefty  king 

^Jeorge  ....  and  to  the  heirs  and  fucceffors  of  the 

fakl  king :  And  to  the  lieutenant,  mafter  mayor  of 

the  city  of  Briftol,  and  the  minifters  of  the  fame,  fn 

all  caufes  reafonable,  you  (hall  be  obedient  and  affiftant. 

You  (haH  keep  the  franchifes  and  cuftoms  of  this  city  ; 

gnd  alfo  the  king's  peace*  here  you  (hall  endeavour 

yourfelf  to  keep  and  maintain.     You  (hall  be  cofttri- 

H  2  butary 
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butary  to  all  manner  of  fummons,  as  watches,  taxes, 
lots,  fcots,  and  other  charges  within  this  city,  to  your 
power.  You  (hall  know  none  unlawful  aflemblies, 
riots,  or  routs,  purpofed  to  be  made  againft  the  king's 
laws  or  peace  ;  but  you  (hall  withftand  them  to  your 
power,  or  warn  mafter  mayor  for  the  time  being 
thereof,  or  fome  of  the  head  officers  of  this  city,  as 
fpeedily  as  you  can.  You  (hall  not  colour  the  goods 
of  any  foreigner  or  ftrangcr,  or  know  any  foreigner 
or  ftranger  to  buy  and  fell  with  another  foreigner 
within  the  precin&s  of  this  city,  but  you  (hall  give 
knowledge  thereof  to  the  chamberlain,  or  his  deputy, 
without  delay.  You  (hall  not  implead,  or  fue  any 
burgefs  of  this  city  in  any  court  out  of  this  city,  for 
any  matter  whereof  you  have  fufficient  remedy  within 
this  city.  You  (hall  not  take  any  apprentice  that  is 
bond  of  blood,  and  none  other,  except  he  be  born 
under  the  king's  obeifance,  and  for  no  lefs  term  than 
feven  terms ;  and  that  he  be  bound  by  indentures,  to 
be  made  by  the  town  clerk  of  this  city,  for  the  time 
being,  or  his  clerk ;  and  at  the  end  of  his  term,  if  he 
have  truly  ferved  you  all  his  term,  you  (hall,  if  he  re-r 
quire  you  to  it,  prefent  him  to  matter  mayor,  or  to 
the  chamberlain,  to  be  made  a  burgefs.  You  (hall 
not  wear,  or  take  the  livery  or  cloathing  of  any  lord, 
gentleman,  or  other  perfon,  but  only  your  own,  or 
your  crafts,  or  of  mafter  mayor,  or  of  the  lord  high 
fteward  of  this  city,  or  of  the  (hcriffs  of  the  fame,  fo 
long  as  you  (hall  be  dwelling  within  this  city.  You 
"  (hall  make  no  oath  or  promife,  by  w.iy  of  confederacy, 
contrary  to  the  king's  laws. 

So  help  you  God  by  the  holy  contents  of  this  book/* 

The 
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The  Oath  of  a  Freeman  of  Liverpool, 
a  You  fhall  be  a  true  and  faithful  fubjecS  to  our 
Sovereign  lord  the  king's  majefty,  his  heirs,  and  fuc- 
^eflbrsj   and  no  treafon  do  procure  or  commit,  or 
^aufe  to  be  done  procured  or  committed  within  this 
town  and  liberties  thereof.     You  fhall  alfo,  from  time 
to  time,    (as  occafion  fhall  require)    aid,   afiift,  and 
obey,  as  well  the  mayor  of  this  town,  as  alfo  all  other 
bis  majefty's  officers  within  the  fame,  under  the  laid 
rnayor,  in  the  due  and  lawful  execution  of  their  feveral 
offices ;  and  efpecially  concerning  the  prefervation  of 
his  majefty's  peace,  the  obfervation  of  good  orders, 
and  the  antient  and  laudable  privileges,  franchifes,  liber- 
ties, and  cuftoms  of  the  fame,  which  faid  liberties  and 
cuftoms  you  fhall  further  and  increafe,  to  your  know- 
ledge and  beft  endeavours.     You  fhall   likewife  by 
no  covin,  colour,  or  deceit,  free  any  foreigner,  or  the 
goods,  chattels,  or  merchandize,  of  any  foreigner  or 
other  perfon  whatfoever,  not  free  within  this  town, 
in  the  name  of  your  own  proper  goods,  chattels,  or 
Merchandize,  whereby  the  cuftoms  of  this  town  may 
be  impaired,  hindered,   impeached,  delayed,   or  em- 
bezzled.    You  fhall  be  liable  and  contributory,  at  all 
*4mes  neeeffary  and  convenient,  to  all  reafonable  tax- 
ations and  payments,  which  fhall  be  afTeffcd  upon  you 
^tmongft  other  burgefles,  freemen,  and  inhabitants  of 
%ihis  town,  as  well  for  the  maintenance  and  furtherance 
^>f  die  franchifes  and  liberties  of  this  town  of  Liver- 
(xxri,  and  other  necefTaries  thereunto  incident  and  ap- 
pertaining ;  as  alfo  for  the  reparation  *  of  the  parifh 
^church  of  St,  Peter  and  the  parochial  chapel  of  our 
Xadv  and  St.  Nicholas  within  the  fame.  v 

#  See  the  note  in  p.  79. 
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u  And  further,  you  (hall  not  implead  or  fue  any  free- 
man of  this  town,  inhabiting  within  the  lame,  for  any 
matter,  c&ufe,  or  thing  whatfoever  whereof  die  laid 
mayor's  court  may  hold  plea,  out  of  the  jurifdi&ion  erf 
this  court,  uhlels  it  be  for  want  of  juftice  or  right 
there  to  be  adminiftered. 

u  And  if  you  fhall  know  or  hear  of  any  unlawful 
congregations,  conventicles,  riots,  routs,  unlawful 
affemblies,  or  other  diforderly  tumults  to  be  had  of 
made,  of  like  to  be  had,  made,  or  procured,  by  day 
or  by  night,  within  this  town  and  liberties  of  the 
feme,  to  the  difturbance  of  the  peace  of  our  fovereign 
lord  the  king's  majefly,  his  heirs  and  fucceflbrs,  yotf 
fhall  give  warning  and  notice  thereof  to  the  mayor,  his 
deputy  or  bailiffs,  with  all  fpeed.  And  all  and  every 
Other  thing  or  things,  which  fhall  either  touch  or 
concern  the  advancement  or  preferment  of  the  com- 
monwealth and  ftate  of  this  town,  or  (hall  appertain 
and  belong  to  be  done  by  good  and  honeft.  burgeffe* 
freemen  and  inhabitants  of  the  fame,  you  fhall  for 
your  part  do,  accomplifh,  fulfil,  perform,  and  obferve, 
to  the  beft  of  your  ability,  power,  knowledge,  anJ 

Wit. 

So  help  you  God." 

In  X  Keb.  690,  a  cafe  in  which  the  Briftoi  oath 
Came  under  the  confideration  of  the  court  of  King'* 
Bench,  the  judges  held  that  claufe  of  it  which  eon«* 
fines  the  profocution  of  fuits  to  the  city  courts,  to  bo 
illegal.  This  happened  in  the  year  1664  s  yet  tint 
Claufe  has  been  regularly  preferved  in  the  oath  ever 
fince.  A  fimilar  one  is  in  the  Liverpool  oath,  and  in 
others  \  and  made  part  of  th*  London  oath  till  taken 

out 
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«ut  of  it  by  the  ftatute  as  abovementioned  j  for  rea* 
"tfons  which  ought  to  have  extended  the  feme  alteration 
to  every  other. 

By  comparing  die  above  oaths  with  that  of  Lyme, 
in  the  article  of  unlawful  aflemblies,  it  is  plain  that 
the  word  conventicles  there  ufed,  has  not  the  meaning 
which  the  counfel  afcribe  to  it  in  p.  80,  by  which 
modern  times  appropriate  it  to  religious  meetings. 
Before  the  reformation,  it  made  part  of  the  London 
oath  in  its  more  enlarged  fenfe  of  unlawful  gathering 
tf  people  without  tumult. 


H4 
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THE 

CASE 

Of  the  BOROUGH  of 

S     A      L     T     A      S      H, 

In  the  County  of  CorhwaH. 


The  Committee  was  chofen  on  Thurfday  the  14th  Day 
of >  April,  1785,  and  confifted  of  the  following 
Members: 

Lord  Vifcount  Beauchamp,  Chairman. 
Dalhoufie  Watherftone,  Efq; 
Sir  Philip  Hales,  Bart. 
Hon.  William  Grimftone. 
William  Southeron,  £f^; 
William  Middleton,  Efq; 
William  Jolliffe,  Efq; 
John  William  Egef t<Mi,  Efq; 
Henry  Beaufoy,  Efq; 
Pbilip  Metcalfe,  Efq; 
Jdhn  Galley  Krtight,  Efq; 
Iiaac  Hawkins  Browne,  Efq; 
Thomas  Samuel  Jolliffe,  Efq; 

Nominees. 
John  Pollexfen  Baftard,  Efq;  Of  the  Petitioners. 
John  Strutt,  Efq;  Of  the  Sitting  Membtrs. 

Petitioners. 
Lord  Strathaven,  and  John  Curtis,  Efq; 

Sitting  Members. 
Rt.fion.  Charles  Jenkinfon,  and  Charles  Ambler,  Efq; 

Counsel. 

For  the  Petitioners^ 

Hon.  Mr.  Erflcine,  and  Mr.  Lawrence. 

For  the  Sitting  Members^ 
Mr.  Wilfon,  and  Mr.  Douglas. 


\ 
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T    M    ft 

C         AS         E 

Of  the  BOROUGH  of 

8     A     L     T     A  .  8     H. 

^TpHE  petition  alledgcd  in  general  termsf 
•*>  that  the  mayor  of  the  borough  had  ille- 
gally received  the  votes  of  perfons  who  had  no 
right  to  vote,  in  favour  of  the  fitting  members; 
and  had  reje&ed  a  greater  number  of  good 
votes,  tendered  for  the  petitioners,  whom  he 
ought  to  have  returned  *. 

The  queftion  between  the  parties  was,  whe- 
ther the  right  of  ele&ion  belonged  to  the  mem- 
bers of  the  corporation,  or  to  the  freeholders 
of  antient  houfes  or  their  fcites  within  the  bo- 
rough, held  by  burgage  tenure.  The  petiti- 
oners fupported  the  latter  fett  of  voters ;  the 
fitting  members  were  chofen  by  the  former. 

The  poll  contained  only  the  votes  for  Mr* 
Jenkinfon  and  Mr.  Ambler,  of  which  there 
were  eleven  for  each ;  but  45  peribns  had  ten- 
dered their  votes  as  freeholders,  for  the  petiti- 
oners, and  had  been  reje&ed.     It  was  agreed, 

*  See  40  Jounu  19. 
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that  if  the  freeholders  had  the  right,  the  peti- 
tioners would  be  intided  to  the  feat;  and  that 
if  not,  the  fitting  members  muft  be  declared 
duly  elefted. 

There  is  no  refolution  of  the  Houfe  of  Com- 
mons, upon  the  right  of  election  in  this  bo- 
rough. The  prefent  conteft  is  the  third,  in 
which  it  has  been  difputed  before  a  feleft  Com- 
mittee, fince  the  year  1780.  The  firft  arofe 
upon  the  general  election  in  that  year;  after 
which  two  petitions  were  prefented  to  the  houfe 
from  the  unfuccefsful  party :  One  by  the  can- 
didates, in  general  terms :  Another  by  certain 
freeholders  of  the  borough,  ftating  their  right 
to  eleft.  They  were  tried  in  the  fecond  fefljon 
of  that  parliament,  and  the  Committee  deter- 
mined in  favour  of  the  fitting  members,  but 
did  not  declare  any  exprefs  refolution  upon  the 
rights  of  the  ele&crs  *.  The  fecond  conteft 
arofe  upon  an  occauonal  vacancy  of  one  of  the 
members,  in  the  fpring  of  1783.  Two  peti- 
tions were  alfo  prefented  to  the  houfe,  againft 
this  eleftion  $  that  of  the  candidate,  as  before, 
was  framed  in  general  terms ;  but  that  of  the 
ele&ors  in  his  intereft,  dated  the  right  of  elec- 
tion to  be  in  freeholders  and  free  btogefes,  hold- 
ing by  burgage  taiure.  T!i«s  trial  ended  like 
the  former,  unfavorably  to  t'-.e  jvtitinners  j\ 
•  38  Journ.  595,  663.  +  39  Journ.  385,  427, 

The 
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The  evidence  ftated  in  fupport  of  the  prefer^ 
petition,  was  faid  to  confift  of  the  fame  written 
particulars  as  upon  the  former  trials ;  with  the ' 
addition  of  one  article,  which  (as  will  be  feen 
in  the  courfe  of  this  report)  the  petitioners  con- 
fidered  as  very  important.  Some  witneflfes  were 
alfo  examined,  who  did  not  give  evidence  to 
the  former  Committees. 

The  counfel  for   the  petitioners  in  opening 
their  cafe  to  the  court,  related  the  circtimftance 
of  the  two  former  trials  having  ended  unfa-' 
vourably  to  their  fide  j  and  that  the  fame  ques- 
tion, as  was  then  agitated,  was  to  be  determined 
now  for  the  third  time.     The  counfel  for  the 
fitting  members,   endeavoured  to  take  advan- 
tage of  this  declaration,  on  the  fecond  day  of 
the  trial,  while  the  petitioners  were  proceeding 
in  their  evidence ;    which  they  interrupted  by 
an  obje&ion,  fupported  by  the  following  argu- 
ments, viz. 

That  after  two  trials  had  upon  the  fame  quef- 
tion  before  two  former  Committees,  and  two 
concurring  judgments  by  them,  in  favour  of 
the  right  aflerted  by  the  fitting  members,  it  . 
Vould  be  improper,  in  the  prefent  Committee, 
to  fuflfer  the  queftion  to  be  again  agitated.  That 
the  ftatc  of  the  cafe,  as  now  opened  for  the  pe- 
titioners, did  not  in  fubftance  vary  from  the  for- 
mer. That  the  maxim  fit  Jims  litium,  was  al- 
ways 
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always  inforced  in  fuits  in  Wcftminfter  hall,  after 
two  concurring  verdids ;  although  the  jurifiiic~ 
tion  of  a  jury  extended  only  to  matters  of  fad, 
and  a  verdift  was  not  recorded  as  a  judgment; 
but  in  this  cafe,  there  had  been  two  judgments 
of  a  court  which  united  the  authorities  both  of 
judge  and  jury. 

That  certainty  was  a  fundamental  principle  of 
jyftice,  which  could  never  be  cftabliihed  without 
placing  implicit  confidence  in  preceding  judicial 
degifon*.  Upon  this  principle!  the  judges  revered 
roapy  do&rine*  as  unalterable,  which  would  not 
be  followed,  if  they  were  to  arife  in  the  prefcot  day 
out  of  new  cafes.  That  in  a  great  conveyancing 
cpcftion,  determined  feme  years  ago  in  tfce 
King's  Bench,  the  judgment  had  not  given  en- 
tire fatisfa&on  to  the  profeffion;  and  a  few  years 
afterwards,  die  fame  queftion  anting  again  ia 
another  caufe,  one  of  the  parties  was  about  tn 
oppofe  the  do&rine  of  the  former  cafe :  But  tho 
judges  of  the  King's  Bench  would  not  fufier  it 
to  he  argued;  becaufe  the  former  decifion  had 
been  received  apd  a&ed  upon  as  law  \ 

That  if  this  principle  were  not  inforced  in  the 
fame  manner  in  committees  of  ele&ion,  there 

*  The  cafe*  alluded  to  were  thofe  of  Coulfoa  and  Coaln 
fon,  Stnu  1 1 25*  and  Hodgfon  and  Ambrofe,  Dong*  Rep, 
323* 

would 
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<wotdd  bo  pa  end  to  litigation,  becaufe  twelve 

derations  might  he  as  diflktisfa&ory  to  the  lofing 

party  as  two;   and  the  benefit  expected  from 

Gre^viilcs  ad,  would  by  this  means  be,  iti  a 

great  meafuro,  loft :   Becaufe,  inftead  of  Intro* 

during  order  into  die  law  of  ele&ipns,  it  would 

open  the  way  for  all  thofe  inconveniences  which 

the  fourth  fe&ion  of  %  Geo.  II.  c,  24,  intended 

tjp  prevent. 

That  fortunately  for  the  fitting  member^  there 
had  been  inftances  in  ek6tf  on  committees  of  their 
following  the  do&riue  now  contended  for.  In 
the  Shrewsbury  cafe,  in  1775,  1  Doug.  ek&. 
464,  two  verdiAs  upon  mandaomfes  had  efbu 
bli&od  a  right  in  the  freemen  of  th*t  town  as 
pi$icripfiv$ ,  which  titf  pQtkiQner  there  contended 
fbf  i  *jtf  the  feting  member  waqted  &  eftaMifli 
the  contrary,  by  evkteflce  {hewing  that  the  fop-. 
poftd  pyrtferiptiqn  Ugan  in  16*2,  fey  a  bye4aw 
that  had  b^fln^e  repealed :  But  the  Committee 
ecttSdered  thumfejve*  bound  by  the  verdife, 
3ftd  wnW  w*  receive  the  fitting  member1* 
^vfcte**.  Yet  one  of  thefe  verdifts  had  not 
tew  agreeable  to  the  opinion  of  the  judge  whd 
tried  the  oaufc. 

Th*t  the  prefcfrt  o^b  was  mwh  ftw^er  than 
that,  inafmuch  as  the  judgments  whofe  autho- 
rity is  contending  for,   paffed  in  the  Jame  tri- 
bunal which  now  tries  the  queftion  for  the  third 
1  time. 


ii2  CASE      IX. 

time.  It  was  faid,  in  the  Shrewsbury  cafe,  that 
the  verdi&s  were  not  conclufive,  becaufe  between 
different  parties;  as  it  might  be  argued  here, 
that  the  prefent  petitioners  are  not  the  fame  par- 
ties as  contended  before;  but  the  Committee 
thought  the  queftion  the  fame,  and  determined 
accordingly.  In  the  Downton  cafe,  tried  in 
178 1*,  the  queftion  was,  Whether  a  certain 
clafs  of  votes  were  occafional  and  void:  The 
fame  queftion  had  before  been  difcufled  and  de- 
termined by  a  Committee  upon  the  Downton 
ele&ion,  in  1779;  and  upon  that  authority  the 
Committee  in  1781  came  to  the  fame  opinion. 
Upon  that  occafion  the  chairman  t>  whofe  par- 
liamentary knowledge  is  well  known,  informed 
die  counfel  who  brought  forward  the  queftion, 
"  that  though  the  Committee  had  not  reported 
their  petition  to  be  frivolous,  they  had  thought 
it  very  improper,  after  one  Committee  had 
decided  the  point,  to  agitate  it  a  fecond  rime/' 

That  it  was  particularly  neceflary  to  fupport 
this  dodlrine  in  difcufling  the  rights  of  maiden 
boroughs,  which  offered  fo  many  opportunities 
for  conteft.  In  the  cafe  of  Pontefraft,  indeed, 
there  had  been  a  third  petition  in  oppofition  to 
two  former  decifions:   But  one  of  thefe  had 

*  See  Vol.  I.  p.  113. 
+  The  right  hon.  Frederick  Montague, 

pafled 
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palled  in  the  b$ufe,  and  the  queftion  turned  on 
the  entry  of  a  laft  determination  in  the  Journals; 
which,  if  really  exifting,  is  made  conclufive  by 
the  law  of  the  land,  and  could  not  be  fhaken 
by  a  multitude  of  decifions.  Such  a  cafe  can 
hardly  ever  happen  again,  and  affords  no  prece- 
dent to  this  cafe* 

In  anfwer  to  the  above  arguments,  the 

counfel  for  the  petitioners  faid, 

That  the  time  of  taking  this  obje&ion  was 

very  extraordinary ;  the  only  proper  opportunity 

for  it  being  previous  to  entering  upon  the  merits; 

that  by  fuffering  the  inquiry  to  proceed,  the 

counfel  on  the  other  fide  had  admitted,  as  far 

as  in  them  lay,  the  competency  and  propriety 

of  it. 

That  there  was  do  principle  in  the  law  which 
led  judges  to  confider  two  verdifts  as  conclufive, 
merely  becaufe  they  might  have  concurred: 
That  this  related  to  the  fubjeft  matter  of  them; 
for  if  any  number  of  verdi&s  were  to  be  given 
concurrently  againft  law,  they  would  always  be 
fet  afide,  and  new  trials  granted  j  but  where  two 
verdi&s  may  have  afcertained  a  point  of  foci 
the  fame  way,  the  courts  juftly  fuppofe  it  vain 
to  expert  that  another  jury  would  think  differ- 
ently, and  therefore  eftablifh  that  opinion  in 
which  24  perfons  have  been  unanimous. 

Vol,  II.  I  That 
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That  the  decifions  of  Committees  were  form- 
ed by  a  majority  only  of  the  members  -%  upon  a 
view  of  the  whole  merits  of  a  caufe,  involving 
law  and  faft,  and  cbnfequently  a  variety  of  con- 
fiderations  together:  That  the  foundation  of  fuch 
decifions  was  often  not  afcertained,  and  there- 
fore could  not  always  have  the  authority  of  pre- 
cedents :  But  according  to  the  pofitions  on  the 
other  fide,  even  though  they  were  wrong,  they 
mxift  be  implicitly  followed. 

That  it  had  been  currently  (aid,  that  both  the 
former  decifions  had  been  made  by  a  majority 
of  one  member  only  in  each  Committee;  which, 
if  true,  fhewed  the  point  to  be  very  difficult  and 
doubtful,  and  that  fome  more  decided  judgment 
was  neceflary  to  afcertain  it. 

That  if  by  the  law  and  conftitution  of  Eng- 
land, the  borough  of  Saltafh  were  a  borough 
reprefented  in  parliament  in  right  of  burgage 
tenure,  no  determination  of  a  Committee  could 
deprive  it  of  this  legal  right;  therefore  fuppofing 
the  prefent  caufe  to  contain  exaftly  the  fame 
evidence,  and  no  more  than  the  laft,  the  Com- 
mittee would  be  bound  to  hear  it.  But  that  or 
the  prefent  trial,  further  and  ftronger  evidence 
would  be  produced  in  addition  to  the  former. 

That  the  cafe  of  Shrewfbury  was  very  differ- 
ent from  this  :  There  the  queftion  upon  a  cor- 
poration 
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poration  cuftom  had  been  determined  in  the 
court  which  had  the  proper  jurifdi&ion,   and 
came  incidentally  before   the    ele&ion  Com- 
mittee ;  who  could  do  no  othcrwife,  in  fuch  a 
cafe,  than  receive  the  deciflon  as  final,  becaufe 
it  was  peculiar  to  the  court  of  law.    But  the 
only  proper  place  for  trying  queftions  of  ele&ion 
rights  was  the  feleft  Committee ;  and  the  pre- 
fent  had  the  fame  authority  as  the  preceding. 
Again,  the  Verdifts  in  that  cafe  had  been  fub- 
mitted  to,   and  the  party  againft  whom  they 
were  found  did  not  attempt  a  third  trial. 

That  the  cafe  alluded  to  in  the  King's  Bench 
had  determined  a  point  of  great  importance  t6 
all  the  landed  property  in  the  kingdom  -,  and 
many  years  had  pafTed,  in  which  many  family 
fettlements  had  been  made,  eftates  fold,  and  all 
the  confequences  attending  the  transfer  of  land 
had  taken  place  conformably  to  that  opinion.  It 
Was  owing  to  thefe  peculiar  circumftances,  and 
to  avoid  general  confufion,  that  the  judges  re- 
Xblved  to  confider  the  point  as  fettled ;  not 
merely  from  regard  to  a  fingle  precedent.  That 
thefe  reafons  were  not  applicable  to  the  prefent 
cafe;  no  length  of  time  having  elapfed,  no  family 
fettlements  having  been  founded  on  it,  and  no 
genfcral  confequences  being  likely  to  refult  from 
it ;  in  fhort,  no  fymptom  of  acquiefcence  having 
I  2  been 
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been  held  forth,  and  the  firft  opportunity  having 
been  taken  of  renewing  the  caufe. 

That  this  attempt  by  no  means  militated 
againft  the  principle  of  Mr.  Grenville's  bill; 
which  purpofely  avoids  making  the  decifions  of 
this  court  final,  leaving  them  to  their  own  in- 
trinfic  merit  to  obtain  that  effeft ;  and  holding 
out  to  frivolous  petitions  the  peril  of  the  dif- 
pleafure  of  the  Houfe,  upon  a  report  for  thifc 
purpofe,  where  the  cafe  may  require  it  *. 

That  the  former  Committees  did  not  declare 
any  opinion  of  the  right  of  ele&ion,  but  limply 
declared  the  fitting  members  duly  elefted  j  that 
therefore  it  may  be  inferred,  they  had  lbmc 
doubts  upon  it.  The  prefent  petitioners  were 
not  concerned  in  the  trial,  and  could  not  infer 
that  they  have  no  right,  becaufe  a  petitioner  in 
a  former  cafe  had  failed. 

That  in  the  cafe  of  Pontefraft,  there  had 
been  two  concurring  decifions,  one  in  the  Houfe, 
another  before  this  tribunal;  yet  this  did  not 
prevent  a  third  attempt,  which  fuccecded  con- 
trary to  them  s  has  been  confirmed  in  a  fourth, 
and  will,  probably,  for  ever  eftablifti  the  right  in 
Pontefrafr.     That  the  determination  of  the  Houfe 

*  See  on  this  fubjeft  the  judicious  obfervations  of  Mr. 
Douglas  in  Sett.  IL  of  his  Introduction.  Doug.  Elcft. 
Vol.  L 

upon 
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xjpon  this  cafe  was,  at  that  time,  a  judgment 
of  the  only  competent  authority,  and  intitled  to 
refpeft  as  fuch. 

That  the  diftinftion  alledged  between  quefti- 
ons  upon  the  eflfedt  of  a  laft  determination,  and 
any  general  queflion  of  right,  had  no  real  dif- 
ference in  it  i  in  both  cafes,  the  right  of  eledtion 
is  in  iffue. 

The  Committee,  after  deliberating  upon  this 
point,  dire&ed  the  counfel  for  the  petitioners  to 
proceed  with  their  evidence. 

The  following  is  a  ftate  of  the  evidence  pro- 
duced in  fupport  of  the  petition. 

A  charter  of  king  Richard  II.  in  the  fifth 
year  of  his  reign,  (A.  D.  1381)  confirming  one 
before  granted  to  this  town  by  Reginald  de  Valle 
torta,  lord  of  the  honour  of  Trematon  within 
which  Saltafti  (lands,  in  the  following  words: 

".  — — *  Infpeximus  cartam  quam  Reginaldus  de 
Valle  tortd  dudum  fecit  Uteris  burgenfibus  de  Effi 
in  bac  verba,  Sciant  prefentes  &  futuri  quod 
Ego  Reginaldus  de  Valle  torta  dedi  concefii, 
&  hac  prefenti  charta  mea  confirmavi  liberis  / 
burgenfifbus  meis  de  EJfdy  omnes  libertates  & 
liberas  confuetudines  fuas  hie  fubferiptas  quas 
habuerunt  tempore  anteceflbrum  meorum,  viz,  ti 

13  y 
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u  De  pleno  burgagio  reddcnt  fex  denarios  ad 
duos  anni  terminos,  fcilicet  in  vigilia  natalis 
Domini  tres  denarios  &  in  vigilia  pafche  fe-» 
quenti  tres  denarios  j  &  de  dimidio  burgagii  red- 
dent  tres  denarios  ad  predi&os  terminos,  Et  de 
forinfeca  terri  reddent  ad  feftum  San&i  Micha- 
tlis  quantum  ad  forinfecam  terram  pertinct. 

c<  Concefll  eciam  quod  nullus  predidtorum  bur-» 
genfium  implacitetur  nee  judicetur  nifi  in  Hun- 
dreds* ejufdem  villas  coram  paribus  fuis.  Et  fi 
ad  judicium  perficiendum  per  fe  plenarie  mm 
fufficiant,  per  auxilium  meum  &  meorum  in 
eadem  Hundreda  perficiatur.  Et  nullus  pre- 
di&orum  burgenfium  ex  confuetudine  fequatur 
hundredam  nifi  ter  in  anno,  fcilicet,  die  lune 
proximo  poft  feftum  fao&i  Hillarii,  &  die  hine 
proximo  poft  claufum  pafche  &  die  lune  prox- 
imo poft  feftum  fandte  Fidei  s  nifi  contra  pre- 
ceptum  Domini  Regis,  vel  pro  effbrciamento 
judicii  fi.  in  placito  fuerit ;  et  tunc  habeat  fum- 
monicionem  die  fabbati,  quod  die  lune  fe- 
quenti  veniat  ad  hundredam  de  placito  in  quo 
eft  refponfurus.  Et  fi  aliqua  fummonicio  de 
Domino  Rege  vel  ejus  ballivis  evenerit,  per 
fummonitorem  caftri  mei  fiat  ilia  fummonicio 
prepofito  ejufdem  vilke  &  poftea  per  prepofitum 
burgenfibus. 

c<  Concefll  eciam  quod  habeant  prepofitum  fu- 
vm  per  propriam  ele&ionem  luam;  &  quod  idem 

habeat 
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habeat  totum  theolonium  panis  in  eadem  villa 
&  redditum  domus  fuae  quietum  pro  fervieio 
fuo.  Et  quod  nihil  capiatur  ad  opus  meum 
in  eadem  villa  nifi  per  voluntatem  mercatbrum. 
Et  fi  quis  de  prediftis  burgenfibus  meis  in  emen- 
dam  meam  accident,  per  fcx  dcnarios  illud 
emendabit  ad  plus.  Et  quifquis  illorum  obierit 
dc  qu&cunque  mortc  fuerit,  heres  ejus  catalla 
ipfius  in  pace  habebit  &  terram  fuam  per  tri- 
ginta  denarios  releviabit  ad  plus;  et  tamen emen- 
dabit  vel  releviabit  burgenfis  de  dirhidio  bur- 
gagii  ficut  burgenfis  de  pleno  burgagio. 

cc  Concefli  eciam  quod  quieti  fint  ab  omni  tal- 
lagio  &  auxilio  confuetudinario,  nili  ad  (ilium 
meum  primogenitum  militem  faciendum,  &  ad 
filiam  meam  primogenitam  maritandam  *.  Et 
habeant  pafturam  meam  illis  continuam  quietam 
a  fefto  fanfti  Michaelis  ufq.  ad  purificationem 
beate  Marie.  Si  quis  vero  illorum  predi&am 
pafturam  deinde  exercere  voluerit,  det  pro  quo- 
libet  equo  vel  animali,  unpm  denarium,  &  pro 

*  In  the  articles  upon  which  Magna  Charta  was  framed, 
the  following  ftands  the  fifth  :  "  Rex  non  cone  edit  alicui  Baroni 
fn$d  capiat  auxilium  de  liberis  hominibus  fuis  nifi  ad  caput  futtm 
redimendum  ^  ad  faciendum  primogenitum  filium  fuum  militem 
fcf  ad  primogenitam  filiam  fuam  maritandam  ;  15  hoc  faciet  per 
ratkmabile  auxilium."  The  lord  who  granted  this  charter 
lived  in  the  reigns  of  King  John  and  his  fon  Henry  III.  and 
from  the  claufe  referred  to  here,  I  fhould  conjecture  it  to 
have  been  fubfequent  to,  but  nearly  coeval  with,  the  great 
lharter, 

I  4  .  decern 


no  CASE     IX, 

decern  bidentibus  unum  denarium,  falvis  bladts 
&  praris  &  rationabilibus  defenfis  meis. 

c<  Conceffi  eciam  quod  nullus  de  predi&is  bur<- 
genfibus  meis  capiatur  aut  ad  caftrum  mcum 
ducatur,  fi  de  tranfgreflione  quarp  fecerit  fu{E- 
cientes  plegios  poterit  invenire  de  paribus  fuis. 

cc  Et  quod  nulla  nayis  contra  libertatemgufdein 
villas  tranfeat  rupem  de  Efla  &  rupeip  de  la  Hen' 
in  Linario,  ad  aliquam  mercaturam  ad  cmendum 
vel  vendendum.  Et  quod  feria  ejufdem  vill^p 
in  media  villa  teneatur  ubi  confueverat  tempore 
antecefforum  meorum.  Et  quod  nullus  bur- 
genfis  per  mare  vel  per  terram  itinerans  impe- 
diatur  de  aliquo  rationabili  negotio  fup  quod 
cum  vicinis  fuis  fa&urus  fuent,  fi  in  eadem  villa 
catalla  habuerit  per  quae  in  eventu  fuo  ppfiit 
jufticiari. 

"  Has  autem  libertates  &  liberas  confuetudines 
prefcriptas  Ego  &  heredes  mei  prediftis  burgen- 
fibus  meis  &  heredibus  fuis  contra  omnes  homi- 
nes &  feminas  warrantizare  debemus.  Quod  ut 
ratum  &;  inconcufium  permaneat  prefentem  Car- 
tarn  meam  figilli  mei  imprefilone  confirmavi. 
Hits  teftibus,  Joh'anne  de  Valle  torta,  &c." 

The  words  in  which  Richard  {J.  *  confirms 
this  charter  are,  "  praefatis  burgenfibus  ac  here- 
dibus 

*  Jn  the  reign  of  Richard  II.  the  honour  of  Trematon 
was  become  part  of  the  Dutchy  of  Cornwall  j  and  as  fuch, 

4t 
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dibus  &  fucceflbribus  fuis  burgenfibus   villas 
praedidte." 

A  charter  of  Queen  Elizabeth,  in  the  27  th 
year  of  her  reign,  reciting  that  of  Valle  torta, 
and  three  confirmations  of  it  by  Richard  II. 
Edward  IV.  and  Henry  VIII.  confirms  them  all 
in  like  manner  >  and  adds,  befides  the  form  be- 
fore recited  from  the  confirmation  of  Richard  II. 
$€  prout  iidem  burgenfes  &  anteceflbres  fui  liber- 
tates  &  quietancias  prsedi&as  &  earum  quamlibet 
five  aliquatn  a  tempore  confedtionis  cartas  &  lite- 
rarum   predi&arum    rationabiliter   ufi    funt  & 
gavifi."     The  charter  then  recites,  that  the  faid 
burgefles,   from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  had  held  the  afore- 
faid  rights  and  privileges,  as  well  by  prefcription 
as  by  the  faid  charters  j  and  that,  from  the  fitu- 
ation  of  the  town,    great  inconvenience  would 
arife  for  want  of  the  privileges  propofed  to  be 
granted  by  this  charter;  whereupon  the  faid  bur- 
gefles had  petitioned  her  majefty,  for  the  better 
government  of  the  faid  town,    to  create  them 
into  another*  body  corporate:    She  therefore, 
for  the  purpofes  mentioned,  confticuted  the  faid 
town  a  free  borough,  and  the  burgefles  of  the 
fame  to  be  a  body  corporate,  by  the  name  of 

at  that  time,  vefted  in  the  crown.    Willis,  in  Not.  Pari,  citct 
Dugd.  Baron,  for  this  falL 

*  "  In  aliud  corpus  corporation"  in  the  original. 

the 
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the  "  Mayor  and  freeburgcffes  of  Saltafh/' 
The  charter  prefcribes  feveral  particular  regu- 
lations: Among  others,  that  there  fhall  be  10 
aldermen,  one  of  whom  is  annually  to  be  chofen 
mayor,  by  the  mayor,  aldermen,  and  free  bur- 
geffes; and  when  an  alderman  dies  or  is  re- 
moved, one  of  the  borough  is  to  be  ele&ed  by 
them  in  his  room.  It  grants  to  the  corporation 
the  town  of  Saltafli,  with  all  its  members  and 
appurtenances  $  the  ferry  of  the  river,  rents  of 
affize,  tolls,  &c.  together  with  all  other  profits 
and  privileges  which  they  had  before  held,  yield- 
ing to  her  majefty,  and  her  heirs  and  fucceflbrs, 
Dukes  of  Cornwall,  18L  Alfo,  "  that  there 
fhould  be,  in  the  fame  borough,  two  burgeffes 
of  the  parliament ;  and  that  the  faid  mayor  and 
freeburgeffes  for  the  time  being,  as  often  as  a 
parliament  fhould  be  fummoned,  fhould  have 
power  and  authority  to  choofe  two  difcreet  and 
honeft  men  to  be  burgeffes  of  the  parliament  for 
the  fame  borough/'  The  charter  is  filent  as  to 
the  mode  of  ele&ion,  or  the  qualification  of  free 
burgeffes. 

A  furvey,  made  in  1650,  under  a  commiffion 
from  the  commonwealth,  intitled,  "  Survey  of 
the  Borough  of  Saltafh,  with  the  rights,  mem- 
bers, and  appurtenances  thereof,  fituate,  lying, 
and  being  in  the  county  of  Cornwall,  part  of 
the  antient  dutchy  there,  and  parcel  of  the  pof- 

feflions 
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StSBooi  of  Charles  Stuart,  late  Duke  of  Corn-* 

^rall,  but  now  fettled  on  truftees  for  the  ufe  of 

the  commonwealth.    Held  as  of  the  manor  of 

£aft  Greenwich  in  free  and  common  focage,  by 

fealty  only.    Takei\  by  (£.  H.  &c.  tbefrvt  com- 

miffiontrs.) 

The  particulars  are  dated  as  following : 
cc  The  high  rents,  or  rents  of  affize>  of  the 
laid  borough 

cc  High  Street— The  heirs  of  Hutchin  hold 
freely  to  them  and  their  heirs 
for  ever,  three  burgages  and  four 
half  burgages,  for  which  they  pay 
per  annum  —  2s.  6d. 

"  Sir  Richard  Buller,  Knt.  holdeth 
(ut  fupra)  three  burgages  and  three 
half  burgages,  for  which  he  payeth 
per  annum  —  2s.  3d." 

The  Survey,  in  the  fame  manner,  enumerates 
all  the  other  burgages,  amounting  to  165,  mak- 
ing together  the  fum  of  3I.  in  high  rents. 

The  earlieft  return  extant,  and  which  is  fup- 
pofed  to  be  their  firft,  of  members  to  parliament, 
in  A.  D.  1552,  6  Edw.  VI.  the  ftyle  of  whidi 
is,  <c  Major  &  communitas." 

The  next,  of  may  1,  1553,  "  Major  &  bur- 
genfes."     To  both  the  common  feal  is  affixed. 

The  following  entries  were  read  from  an  old 
corporation  book,    indorftd   in  a  modern  hand 

"  Antient 
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"  Anticnt  Conftitution  book,  N#  III/'  beginning 
with  the  fourth  year  of  Queen  Elizabeth.  It  is 
the  only  record  of  this  town  now  extant  of  an 
earlier  date  than  1742;  all  the  other  books  hav- 
ing been  loft  or  deftroyed  in  a  manner  not  ac- 
counted for;  in  confequence  (it  was  fuppofed) 
of  the  modern  diflentions  in  the  borough,  viz. 

€€  The  borough  town  of  Saltafhe 

"  Auncyent  &  laudable  Aftes  conftitutions  & 
ordinances  time  out  off  mynd  there  made  ufed  & 
approved  for  the  good  govm/  &  order  of  the 
people  inhabitinge  wthin  the  faid  borough  towne 
Examined  tryed  &  confirm'd  at  the  lawe  Courte 
there  holden  the  Monday  next  after  the  Feaft  of 
Saint  Hilary  in  the  yeare  of  the  reign  off  0/  moft 
gratio/  foveign  Lady  Elizabeth  by  the  Grace  of 
God  Quen  off  England  France  &  Ireland  De- 
fend/ of  the  Faith  &c  the  fourth  * — Before  John 
Hearing  merch*  then  Mayor  of  the  fame  Borough 
towne  Edmonde  Birth  Deputy  to  TJioms 
Willms  Efq/  hed  steward  of  the  fame  Willni 
Hutchinsjifq/  John  Wells  Gentlerrf"  Thomas 
Fynch  mchan'  &  John  Cofin  yeom  late  mayof 
of  the  fame  Borough  town  upon  the  .othes  ol 
John  Lovell  &c" 

— "  And  yt  ys  ordeyned  that  all  Forreyn  Bur- 

geffes  fhall  &  ought  to  be  contributaries  to  al 

reafonable  charge  done  or  to  be  done  for  th< 

'  mayntenance  &  defence  of  thy/  libties  &  fran- 

•  A.  D.  1562. 

chyfei 
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<hyfes  of  thisTowne  &  for  the  rcpayring  &  mayn- 
"tehce  of  the  paffage  boats  &  the  street  of  the 
fame  Towne  as  flial  be  ceffed  and  taxed  by  the 
Mayor  and  his  Brethren  for  the  time  being;  or 
elfe  they  &  evre  of  them  utterly  to  be  disfranchised 
of  paffage  &  other  lyBtyes  of  the  fame  Towne; 
ane!  that  evrie  fuch  freeholder  (hall  yerely  at 
Michaelmas  enter  his  fine  for  his  fuyte  to  the 
Courtes  or  ells  to  pay.  the  comon  amercyaments 
for  the  fame/' 

c<  Saltayfh— At  a  Lawe  Court  there  holden  the 
Monday  next  after  Saint  Faythes  day  to  weit 
the  xu  day  of  Odtober  &  in  the  17th  yeere  *  of 
the  reign  off  or  moft  gratious  foveign  I^adie 
Eliz.  the  Queens  MatU  that  nowe  ys  It  was  then 
&  at  that  time  by  the  othes  of  Richard  Rawe 
(and  others  to  the  number  of  24)  ordered  &  yn- 
a&ed  as  follows  —— " 

"  Alfo  yt  ys  inafted  that  no  pfonTor  pfons  lhall 

enjoy  any  of  the  libtyes  of  the  Towne  Except 

he  have  lande  or  tenem1  wuin  this  Tdwne  in 

fee  to  him  &  hys  Heyers  for  ev/    And  that 

<hey  and  evre  of  them  beare  yerely  off  heigh 

rent  to  this  Towne  3d  at  the  leaft  &  alfo  to  paye 

unto  the  Towne  all  fuch  cuftomes  fwytes  &  fer- 

vife  as  fo  the  fame  app'teyneth  And  alwayes  to 

paye  toward  the  newe  making  of  the  paffage 

bote  as  of  old  time  hath  ben  accuftomed  to 

•  A.  D.  1575. 

be 
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be  paid  or  ells  not  to  be  paffage  free*  &  to  pa) 
for  a  releefe  o.  %.  6*  wheth'  yt  be  a  wholle  bur- 
gage or  half  a  burgage  s  &  to  ferve  at  three  Lawi 
Courts  there  by  the  yerc;  &  to  doe  his  fealty  at 
the  next  Court  next  after  he  is  fownde  tennte  & 
to  pay  for  his  fealty  o„vm*  wheroff  to  th* 
Steward  mi*  and  to  the  Comon  Box  mi4" 

"  The  eighth  of  November  i675JohnHoflcir 
one  of  the  Aldermen  of  this  Borough  did  ther 
in  open  Court  declare  that  he  had  aliened  his 
Land  unto  his  Sonne,  and  thereupon  defired  tc 
be  difmifled  of  his  Place  of  Aldermanfhip;  whicli 
was  then  confented  unto  by  the  then  Mayor  & 
Aldermen  there  prefent,  &  was  difcharged  ac- 
cordingly." 

<c  The  22*  day  of  November  1675  Peter  Harrfa 
one  of  the  Aldermen  of  this  Borough  did  then 
in  open  Court  defire  to  be  difmifled  of  his 
Aldermanfhip,  wh:  was  then  confented  by  the 
then  Mayor  for  that  the  Land  by  which  he  was 
made  burgefs  was  only  a  Trufl: 

"12  June  1676  Peter  T^age  then  entered  hi 
deed  &  was  fworn  &c"— Peter  Moulton  juratm 
liber  burgenfis  &c 

<c  27*  die  Januarii  1678  Tho*  Lufkey  his  Deed 
of  Feoffin.1  entered  &c  et  tunc  juratus  fail 
liber  burgenfis  burgi  predi&i 

*  4*  die  Augufti  1679  John  Prefton  Ower 
Teagc  it  Robert  Martin  Jun/    their  feverall 

Deed! 
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pecds  otv  feoffm.1  were  entered  &  they  ad- 
mitted &  fworn  freeburgeffes  of  the  Borough 
afores*. 

«  1"  September,   1679  {"the  Jam  of  Henry 
Lobh) 

<c  5-u  Juty  i68oEdYusLeanecalccarius  fecit 
ftdelitatem  pro  terris  quas  tenet  de  majore  hujus 
burgi  et  tunc  apud  Guildhall*  burgi  pnedi&i 
juratus  fuit  liber  burgenfis  Burgi  praedi&i  et 
paeftitit  omnia  alia  juramenta  provifa  per  Statutum 
hujufmodi  cafu 

"  ia.tb  July  1 680  Ed'rus  Leane  yeoman  GV 
{as  in  the  preceding  entry) 

cc  Memorandum  quod  fexto  die  feptembris 
annoDrTi  1680  in  plena  Curia  apud  Gildhaldam 
burgi  praedidti  Andreas  Willoughby  Antonius 
Prefton  Ric'us  Hill  Ric'us  Dingle  et  quilibet 
eorum  fecerunt  fidelitatem  pro  terris  quos  tenue- 
runt  de  majore  hujus  burgi  et  jurati  fuerunt 
liberi  burgenfes  burgi  p'didti;  et  tunc  et  ibidem 
p'di&i  Andreas  Willoughby  et  Antonius  Prefton 
cledti  et  jurati  fuerunt  Aldermanni  burgi  p'di£ti 
&  preftiterunt  refpe&ive  omnia  alia  juramenta 
et  fubferiptiones  per  Statutum  provifa  in  hujuf- 
modi cafu 

"  The  13  day  of  O&ober  i69oBenedi<aCruft 
entered  his  Deed  of  feofment  of  the  lands 
lately  by  him  purchafed  from  Sr  Ja*  Tille  lying 

& 
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&  being  adjoyning  to  the  ftreet  at  the  foote  of 
the  Towne 

"  23'  May  1698  John  Ambrofe  entered  his 
Deed  of  feofm.*  for  the  land  lately  bought  of 
Jofeph  Williams  &  did  his  fealty 

"  23  May  1698  Francis  Pollard  entered  his 
deed  for  land  bought  of  Mr.  Cook  in  the  back 
lane,  &  hath  done  his  fealty 

"  6tk  day  of  July  1698  Larancfc  Brent  entered 
his  deed  of  feofment  for  Land  purchafed  of 
John  Cook 

cc  At  a  Court  held  for  (aid  Borough,  22*  April 
1706  Richard  Gawde  of  the  faid  borough  Ship- 
wright entered  his  deed  of  feofment,  &  was 
purfuant  to  the  fame  fworn  a  freeburgefs  of 
the  faid  Borough 

cc  At  a  Court  held  for  faid  borough  16  January 
1709  Stephen  Williams  of  the  faid  boroiigh 
Glazier  entered  his  conveyance  deed  of  his 
purchafe  of  one  mefluage  or  tenement  &  garden 
in  Saltafti  afores.d  lately  purchafed  by  the  faid 
Stephen  Williams  of  Tho*  Luce  Gent.of  Hitter 
in  the  parifh  of  Saint  Stephens 

<c  At  a  Court  for  faid  Borough  28  July  17 12 
before  John  Ford  Gent.  Mayor,  Edward  Lean 
Juftice  &  others  there  prefent  Memorandum 
That  Nath.1  Sweetnam  entered  his  deeds  of 
kale  &  releafe  of  one  mefluage  or  dwelling 

houfe 
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houfe  &  garden  lying  in  Saltafli  which  he  lately 
purchafed  of  Robert  Beete  Gent.  &  thereon  did 
his  fealty 

<*  At  a  Court  15  June  17 13  (the  like  entry 
of  John  Hicks. Gent,  for  a  mefluage  &c  pur- 
chafed of  Philip  Eare  Gent.) 

cc  At  a  Court  6.,h  September  17 14  (the  like 
entry  of  John  Tucker  Efq.r  of  a  mefluage  &c 
Bought  of  Sarah  Eare  Widow) 

<c  At  a  Court  10  Jan.7  17 14.  (the  like  en- 
try of  Edw.*  Leane  Jun/  for  lands  belonging  to 
his  Father)  &  he  then  was  admitted  &  fworn 
one  of  the  free  burgefles  of  the  faid  borough 

"  At  the  fame  Court  Jeffery  Connell  &  John 
Johnfon  (are  in  like  manner  by  cntring  their 
deeds  admitted  &  fworn  free  burgefles  of  the 
faid  bor.h) 

u  At  the  fame  Court  WilLn  Porter  of  this 
borough  (was  fworn  &  admitted  a  free  burgefi 
of  this  borough) 

cc  At  a  Court  10  O&ober  17 15  John  Wyn- 
nell  Gent,  entred  his  deeds  (&c)  and  was  then 
fworn  a  free  burgefs  of  the  borough  &  did  his 
fealty." 

At  the  fame  Court  the  like  entry  of  Ben- 
jamin Wadge 

*€  At  a  Court  13  December  17 15  Richard 
Herring  of  the  faid  borough  was  then  fworn 

Vol.  II.  K  one 
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one  of  the  freemen  of  this  borough  for  hi&  lands 
Within  die  laid  borough  &  then  did  his  fealty. 

"  At  a  Court  27  January  17 17  Tho*  Hurrefl 
Clerk  entered  his  deeds  of  leafe  &  releafe  of 
one  new  ere&ed  dwelling  houfe  together  with  * 
garden  thereunto  belonging,  therctofoic  a  brew-' 
hbtife  in  Saltafh  late  in  the  poffion  of  Ttib." 
Ltrfkey,  &  then  was  admitted  &  fworn  one  of 
the  freeburgeffes  of  the  faid  borough." 

At  the  fame  Court  the  like  entry  of  Tho* 
Dennis 

cc  At  a  Court  i.4  September  1723  John  Hill 
was  fworn  &  admitted  one  of  the  free  burgefic* 
of  the  faid  borough  &  did  his  fealty. 

"  At  the  fame  Court  Tho*  Leane  was  ad- 
mitted &  fworn  a  free  burgefs  of  the  faid 
borough  and  did  his  fealty. 

"  Memorandum  That  on  the  fecond  day  of 
January  i723*Edw.*  Hughes*  Efq/  was  elected 
&  chojen  a  free  burgefs  of  the  faid  borough  &? 
was  fworn  6?  did  his  fealty" 

On  the  day  following  there  are  four  entries  of 
th£  admiflion  of  Edgcomb  Pethcn  and  three 
others,  in  the  fame  terms  as  the  laft;  which, 
dfterthis  period,  became  the  uiual  form  of  ad- 
miflion. 
u. 

,         i*  The  name  of  the  member  chofen  in  1722. 

it 
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It  is  neceflary  to  ftate  in  this  place,  (though 
the  fubjeft  was  part  of  the  evidence  produced 
by  the  fitting  members)   that  the  charter  of 
Queen  Elizabeth  was  furrendered  by  the  corpo- 
ration to  King  Charles  II.  in  January  1682-3, 
who  thereupon  granted  another  to  them,  dated 
xj  Nov.  1683,  which  intirely  changed  their  in- 
ftitution.     The  corporation  created  by  this  char- 
ter confided  of  a  mayor  and  fix  aldermen,  and 
an  indefinite  number  of  freeburgeffes;  of  whom 
^2  *re  therein  appointed.     The  mayor  ?nd  al- 
•dcrmen  arc  hereby  impowered  to  eledtfuch  and 
fo  many   as  they   pleafe,  to  be  frceburgefles : 
The  mayor  of  the  preceding  year  is  to  be  juf- 
ticc  of  the  peace  for  the  next.     The  burgage 
rents  above-mentioned,  are  granted  to  the  cor- 
poration, upon  paying  to  the  crown  a  quit  rent 
of  18  L  a  year.     There  is  alfo  a  clauie  like  that 
in  the  charter  of  Elizabeth  (A),  refpedting  thf 
election  of  members  of  parliament. 

The  counfel  for  the  petitioners  ftated,  that  this 
charter,  as  far  as  it  regulates  ele&ions  of  mem* 
hers  of  parliament,  was  never  accepted  or  fol- 
lowed in  praftice.  For  which  purpofe  they  pro- 
duced the  following  evidence,  to  (hew  that  none 
but  freeholders  of  the  borough  made  the  elec- 
tions aftei'  that  charter ;  and  herein  afted  with- 
out regard  to  it :  Proving  alfo,  that  thole  mem- 
bers of  the  corporation  appointed  by  Charles  II, 
K  2  whofe 
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whofe  names  arc  figned  to  the  returns,  after  th 
charter,  were  pofiefied  of  freeholds  in  the  bo 
rough  before  it;  viz. 

The  return  of  March  1689-90,  figned  by  th 
•mayor  and  feven  others.  Three  of  thefe  ar 
named  in  the  charter,  and  they  were  fhewn  t 
have  had  borough  lands  previous  to  it*.  Of  th 
other  five,  nothing  is  to  be  found  in  any  of  th 
borough  records. 

The  return  of  O&ober  1691  figned  by  2 
names.  Sixf  are  in  the  charter,  and  were  free 
holders  before  it:  Of  the  other  15  nothing  ap 
pears. 

To  the  return  of  November  1692,  16  names 
Six  in  the  charter  qualified  as  above.  Five  0 
thefe  are  in  the  former  return.  Of  the  othe 
10  nothing  appears. 

The  returns  following  were  traced  through  u 
the  fame  manner :— of  Odtober  1695,  figned  b 
ii,  of  whom  feven  J,  in  the  charter. — Marc] 
1697-8,  by  18,  of  whom  five  in  the  charter.— 
Auguft  1698,  by  17,  of  whom  four  in  the  char 
ter. — January  1698-9,  by  23,  of  whom  fix  %  h 
the  charter.— February  170 1-2,  by  24,  of  whon 

*  On  the  next  trial  in  1787,  fcxr  of  the  eight  appeaie 
to  have  been  in  this  situation.  +  Eight  in  1787* 

;  %*r  id  17$;,  i  Seven  in  1787, 

lev* 
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liven  in  the  charter  *. — The  names  to  thefe 
returns  are  rnoftly  the  fame. — Thofe  named  in 
^he  charter,  were  proved  by  entries  in  the  con- 
ilitution  book,  to  have  been  freeholders  previous 
to  ic,  and  fworn  freeburgefles  -y  and  nothing  can 
l>e  found  rcfpe&ing  the  reft. 

The  form  of  all  the  above  returns  is  the 
lame ;  by  cr  the  mayor  and  burgefles"  and  un-r 
der  the  common  feal, 

The  returns  of  17 14  and  17 18  are  different; 
being  in  the  words  following,  viz.  "  in  cujus,  &c. 
Major  &  liberi  burgenfes  commune  figillum 
burgi  prsedidli  appofuerunt ;  nee  non  liberi  tenentes 
per  tenuram  burgi Jeparalia  Jigilla  Juq  appqfuerunt  f. 

To 

#  In  1 787,  this  farther  evidence — Returns  of  March  1 701  -2, 
by  20,  of  whom,  (even  in  the  charter  ; — December  1701,  in 
which  eight  of  the  charter— in  1702,  by  26,  of  whom  eight 
in  the  charter— 1705,  by  14,  of  whom  five  in  the  charter — 
1708,  by  24,  of  whom  feven  in  the  charter— another  in  the 
fame  year,  by  27,  of  whom  feven  in  the  charter — Oclobcr 
17 10,  by  21,  of  whom  five  in  the  charter — December  1710, 
by  18,  of  whom  four  in  the  charter — September  1713,  by 
15,  of  whom  three  in  the  charter,  proved  as  above. 

t  A  petition  was  prefented  againit  the  election  in  1714* 
by  Trevor  Hill  and  Martin  Bladen,  Efqrs.  the  unfuccefsful 
candidates  (fee  18  Journ.  27).  It  does  not  ftate  any  right 
of  election,  but  complains  of  irregularities  and  partialities 
(hewn  by  the  mayor  and  recorder  in  procuring  votes  for 
Mr.  Shippen  and  Mr.  Calmady,  the  fitting  members.  This 
petition  was  not  heard  in  the  firft  feflion  of  this  parliament* 
though  it  lafted  from  17th  of  March,  1 714-15,  to  26th  of 
K  3  June, 
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To  both  thefe  returns  there  are  28  names, 
including  the  mayor's;  and  a  feal  to  eachj 
befides  the  common  feal.  The  names  are  al- 
moft  all  the  fame  in  both.  Among  them  is 
William  Bajtard,  who  was  named  in  the  charter 
of  Charles  II.  and  figned  the  return  in  1701-a, 
in  which  his  name  firft  appears.  By  entries  in 
the  conftitution  book  it  appeared,  that  two  of 
thofe  who  figned  the  return  in  1714,  were  not 
admitted  into  the  corporation  till  long  after ;  one 
ip  17 17,  and  the  other  in  1723.  And  one  who 
figned  that  in  17 18,  was  admitted  into  the  cor- 
poration in  1723. 

The  return  of  April,  1722,  is  figned  by  36 
perfons :  Of  thefe,  the  petitioners  endeavoured 
to  (hew  that  34  were  freeholders.  Eleven 
were  proved  (b  either  by  entries  in  the  conftitu- 
tion book,  .or  by  their  having  figned  the  return 
of  17 14,  or  1718;  and  as  to  20,  a  witnefs 
of  the  name  of  Reed,  aged  75  years,  who  had 

June*  1 71 6.  In  fht  next  feffion  it  was  renewed,  (18  Journ. 
494)  but  with  feme  alterations.  In  the  renewed  petition, 
the  reenter**  name  (who  was  then  dead)  is  not  mentioned ; 
and  a  new  charge  is  added  of  bribery,  and  illegal  pm8iees9 
kgainft  the  fitting  members.  Nothing  further  appears  in  tht 
Journal  relating  to  this  petition.  The  alteration  in  the 
charges  of  this  fecond  petition  was  contrary  to  the  roles  and 
fraftice  of  the  Houfe,  which  require  that  a  renewed  peti- 
tion fhoaJd  be  the  fame  in  rubAance  as  the  original. 

known 
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~9»own  them  all,   gave  fome  account  to  that 
^flfeft:  But  he  failed  as  to  feveral,  in  afcer- 
•staining  the  time  of  their  poffeffing  freeholds *o 
-have  been  prior  to  1722,  at  which  tupe  he  w^s 
joply  12  years  old.    With  refpedt  tQ  tfce  other 
-iivej  no  account  was  given.    Reed  knew  feveral 
of  the  20  not  to  have  been  members  of  the  cor- 
poration, or  (3$  h^  called  them) /worn  freemen. 
.     The  return  of  February,  1722-23,  is  figned 
by  35   peribns,   all  of    whom  except  one  .$r 
.  two,  the  petitioners  endeavoured  to  prove,  fy 
the  fame  means  as   in  the  laft,   to  have  h^d 
tenements  in  the  borough.     The  two  laft  men- 
tioned returns  have  the  form  fallowing :  "  Majw 
&  liberi  burgenfes  commune  figillum  &  figiHa 
fua  appofuerunt."     About  this  time  the  change 
took  place  in  the  form  of  entering  the  admif- 
fions  into  the  corporation,  before  mentioned  in 
p.  130. 

The  return  of  Auguft,  1727,  is  figned  by 
14  perfons  who  had  figned  former  returns,  and 
were  accounted  for  as  having  borough  lands. 

The  return  of  February,  1733-34,  is  figned 
by  32  perfons,  all  of  whom  were  accounted  for 
as  having  lands  in  the  fame  manner  as  before, 
except  fix. 

The  return  of  May,  1734,  is  figned  by  32  5 
of  thefe,  1 1  were  not  accounted  for. 

K  4  All 
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All  the  above  returns  were  under  the  common 
feal,  and  by  cc  the  Mayor  and  freeburgefles/* 
As  far  as  Reed's  teftimony  applied  to  the  three 
laft  returns,  he  was  more  certain.  In  the  two 
laft  returns  he  was  confirmed  by  a  witnefs  of  the 
name  of  Dunn,  aged  62  years.  Reed  left  the 
town  in  1734. 

The  return  of  May,  1741,  is  figned  by  49 
perfons,  of  whom  32  were  accounted  for  as  be-.- 
fore.  There  was  no  conteft  at  this  ele&ion ;  and 
Dunn  faid,  Ibme  figned  it  who  were  neither  free- 
holder nor  fworn  freemen :  In  this  he  was  con- 
firmed by  another  witnefs.  Some  of  thofe  whom 
he  knew  to  have  been  freeholders  were  not  (worn 
freemen. 

The  return  of  April,  1743,  is  figned  by  38, 
of  whom  35  were  accounted  for  as  before.  This 
return  was  under  the  fame  circumftances  as  the 
laft.  Mr.  Clevland,  one  of  the  members  then 
chofen,  who  was  alfo  chofen  in  1741,  bought  a 
freehold  tenement  in  the  borough,  in  order  to 
be  (worn  a  freeman. 

The  return  of  July,  1747,  is  figned  by  45,  of 
whom  30  were  accounted  for  as  in  the  former 
inftances.  That  of  May,  175 1,  is  figned  by 
37  :  At  the  head  of  whom,  after  the  mayor's 
name,  is  that  of  John  llarrifon^  inhabitant  and 
freeholder  >,  near  it  is  Benjamin  Toung,  ditto.     The 

other 
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other  names  have  no  addition.    Harrifon's  name 
appears  in  two  or  three  returns  preceding. 

The  circumftances  of  this  return  were  thu$ 
related  by  two  gentlemen  (Mr.  Gaborian  and 
£Ajt.  JLyne)  who  were  prefent.     There  was  no 
conteft  ki  this  ek&ion;  and  while  the  return 
*was  preparing,  l^arrifon,  who  was  a  gentleman 
«f  fortune  in  the  town,  defired  to  fign  it.     Mr. 
Trevanion  and  Mr.  Hickes,  two  aldermen  who 
-were  leading  men  and  conduced  the  election* 
told  him  there  was  no  occafion  for  more  figna- 
tures,  and  withheld  the  return  from  him.    Upon 
this,  Harrifon  became  more  earned ;  faid  he  was 
a  freeholder,  and  had  a  right  to  fign ;  and  aflced 
the  other  very  pofitively,  whether  he  chofe  to 
refufe  him.    Trevanion  then  threw  the  return 
over  the  table  to  him,  and  he  and  Hickes  bade 
the  town  fcrjeant  call  in  any  body  elfe  to  fign 
it.     Harrifon  (aid,  that  would  not  invalidate  his 
figning,  and  then  wrote  his  name  as  above;  after 
which  Young  (igned,  and  then  feveral  others. 
Harrifon  was  not  of  the  corporation.     Gaborian 
knew  four  others,  who  then  figned,  to  be  free- 
holders, and  not  of  the  corporation ;  and  four 
whom  he  believed  to  be  neither  *.    Lyne  named 
another,  one  Evelyn  f,  who  was  called  upon  to 

#  One  of  thefc  was  Peter  Jagoe*  the  town-ferjeant,  whofc 
name  is  alfo  figned  to  the  return  of  July,  1 747. 
t  His  name  is  not  on  the  indenture. 

fign 
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fign  it.  They  had  never  known  any  perftm  fei 
fides  Harrifon  demand  to  fign  a  return  as  a  fra 
holder. 

There  was  no  contefted  dedtion  from  the  ye 
1723  till  1772.  In  ot  about  the  year  1773,  ** 
corporation  became  nearly  dUTolved  in. conic 
<juence  of  difputes  among  thcmfelves,  by  jrbfc 
a  great  number  of  freemen,  illegally  eteSbed,  h$ 
been  disfranchiied.  The  remaining  tnembci 
applied  to  the  crown  for  a  new  charter,  vfafc 
-was  granted  by  his  prefent  majefty,  m  June  1 77^ 
The  terms  of  it  are,  in  general,  like  xhvk  j 
the  charter  of  Charles  II.  and  the  ctaufe  re 
lating  to  the  ele&ion  of  members  of  parlia 
ment,  is  repeated  in  it. 

Nine  witnefles  were  examined  to  prove  th 
general  reputation  of  the  borough  as  to  the  ngb 
of  voting,  viz.  John  Reed  and  James  Dunn  be 
fore  mentioned,  Jane  Reanes  aged  81,  Mr.  Jame 
Gaborian  a  lieutenant  in  the  navy  aged  54,  Job] 
Tbompfon  aged  65,  Rev.  J.  Lyne,  Nichcria 
Hoare  aged  59,  Joan  Dunn  aged  54,  and  Mi 
Clevland  the  prefent  member  for  Barnftapk 
The  examinations  of  two  witnefles  upon  the  trui 
before  the  laft  Committee,  who  had  died  fince 
were  likewifc  read  from  the  clerk's  minutes. o 
their  proceedings.  Thefe  were  the  Rev.  JoftiiK 
Howell  then  aged  84,  and  John  Darton. 

Th< 
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The  accounts  given  by  thefc  witnefifcs  were 
Xbmewhat  different. 

Reed  lived  in  Saltafli  till  1734,  at  which  time 
lie  was  24  years  old  >  was  abfent  from  it  from 
thence  to  1749,  fince  which  time  he  has  regu- 
larly lived  there.  He  had  always  underftood, 
that  the  right  of  voting  for  members  of  parlia- 
ment belonged  only  to  fuch  as  poffefied  a  boufe 
tf  land  in  the  borough  -,  which  he  explained  to 
mean,  land  on  which  a  houfe  Hands,  or  had  an- 
tiently  ftood.  He  had  formerly  known  peribns, 
whom  he  named,  buy  fuch  property  for  the  fake 
of  a  vote.  He  had  received  this  notion  of  the 
right  from  old  perfons,  long  fince  dead;  feme 
of  whom  were  freeholders,  and  others  not  fo : 
Had  heard  of  faggots  in  the  borough,  (perfons 
with  fham  votes,  who  had  only  colourable  title 
deeds  given  to  them)  and  named  three  fuch 
who  voted  at  the  eleftion  (which  he  called  the 
Duke  of  Wharton's)  in  1723*5  he  believed  them 
to  be  fo  by  their  having  paffed  for  fuch  at  the 
time. 

In  his  examination  before  the  laft  Committer, 
•he  faid  nothing  of  what  he  had  heard  from  old 
^perfons  refpe&ing  the  right:  On  being  now  ai!^d 
why  he  did  not,  he  faid  he  was  not  queftioned 
about  it.     He  did  not  know  whether  this  nj,ht 

9  Mr.  Lloyd  was  then  defied  on  the  Duke's  intcrcft. 

had 
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bad  been  always  put  in  prattice  or  not.  Said 
there  had  been  no  fworn  freemen  formerly  who 
had  not  a  houfe  of  land  ;  and  that  none  could 
be  admitted  without  it;  but  freeholders  could 
not  be  made  aldermen  without  being  firft  fworrt 
freemen.  Two  of  his  relations  had  poffeffed 
fuch  lands  in  fee,  but  were  not  fworn  freemen. 
He  had  heard  of  burgages  in  Saltafh,  but  ndt 
before  the  prefent  difputes  began j  and  did  not 
know  the  meaning  of  the  word. 

Hum  had  heard  his  father  and  grandfather 
fay,  that  thofe  who  had  free  land  in  the  borough, 
had  the  right.  Both  of  them  had  lands  in  the 
borough,  and  were  not  (worn  freemen.  His 
father,  and  father-in-law  (who  was  alfo  a  free- 
holder) had  figned  returns.  The  witnefs  under- 
ftood  the  right  to  be  in  thofe  who  had  free  land. 

JaneReanes,  had  lived  in  Saltafh  fince  fhe  was 
ten  years  old  ;  fhe  underftood  the  right  to  be  in 
freeholders,  if  they  lived  in  houfes  of  their  own, 
and  hi  fworn  freemen  alfo — defcribed  a  freeholder 
to  be  one  who  had  a  houfe  of  land  •>  had  heard 
fuch  perfons  called  by  the  name  of  freeholders, 
and  by  no  other; — diftinguifhed  the  two  clafles 
by  the  names  of  freeholders  and  fworn  freemen ; 
the  word  freeburgefs  was  not  familiar  to  her— 
had  always  heard  that  freeholders  had  tjie  right ; 
and  in  her  younger  days  they  had  always  voted 
for  members. 

Mr. 
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Mr.  Gabman  faid,  he  was  a  member  of  the 
^corporation  under  the  new  Charter,  in  which  he 
bad  been  appointed  fuch;   and  had  alio  been 
at  member  of  the  old  corporation  from  the  year 
3751.    He  had  likewife  a  freehold  in  the  bo- 
rough, defcended  to  him  from  his  father.    He 
laid,   it  had  been  the  common  repute  of  the 
town,  that  freeholders  and  members  of  the  corpora- 
tion, ought  to  choofe  the  members  of  parlia- 
ment.    His  father,  and  Mr.  Jpfeph  Swetnam, 
who  were  both  freeholders  and  corporators,  and 
the  latter  an  alderman,  had  told  him  fo ;  and  he 
believed  that  to  be  the  right.    He  diftinguifhed 
the  two  claffes  by  the  names  of  freeburgejfes  and 
Jworn  freeburgejfes.  —  —  Said,   that  a  freebur- 
gefs  was  one  who  had  a  houfe  of  land,  i.  e.  a 
houfe  of  old  (landing,  or  land  where  one  had 
ftood  formerly ;  and  a  fworn  freeburgefs  was  fuch 
perfoa  admitted  of  the  corporation  j— that  free 
.  burgeiles  (whom  the  other  witnefles  called  free- 
holders) could  only  vote  for  members,  and  not 
tor  mayor  or  aldermen. 

Swetnam,  formerly  an  alderman,  had  told 
him,  that  it  was  neceflary  to  have  a  hpufe,  in 
order  to  become  a  (worn  free  burgefs,  and  that 
he  had  been  obliged  to  buy  one  of  the  witnefs's 
father  for  that  purpofe.  Gaborian's  father  had 
alfo  bought  a  houfe,  in  order  to  give  it  to  the 
witnefs's  brother,  to  make  him  a  vote.    In  1753, 

after 
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after  the  death  of  Trevanion,  there  Were  t2 
fworn  freeburgefles  made  at  once.  Previous  to 
their  ele&ion,  Trehearne,  one  of  the  ia,  ap- 
plied to  Gaborian's  mother,  to  make  him  over 
a  title  to  a  houfc  for  the  purpofe  ;  which  fhe 
complied  with.  But  the  day  before  he  was  to  be 
admitted,  one  of  the  aldermen  bade  the  witnefs 
tell  Trehearne,  not  to  bring  his  deeds  to  the 
hall,  "  for  they  could  not  raife  deeds  enough  for 
'em  all,  and  fliould  drive  through  without  them 
as  well  as  they  could/' — Trehearne  married  the 
witnefs's  fitter. 

To  fhew  that  it  ,/as  neceffary,  that  the  quali- 
fication fliould  be  derived  from  an  old  houfe  or 
its  fcite,  he  related  the  following  circumftancc 
of  Edgecumbe  Pethen,  whofe  name  has  been 
before  mentioned,  in  p.  130.  This  man,  in 
order  to  be  fworn  a  freeman,  produced  the  title 
deeds  of  a  meadow  conveyed  to  him  by  the 
witnefs's  father ;  but  when  the  mayor  and  alder- 
men had  examined  them,  they  told  him  he  could 
not  be  fworn  in  on  thofe  deeds,  becaufe  they 
did  not  prove  that  there  had  been  a  houfe  on  the 
land ;  and  he  was  not  then  fworn.  He  after* 
wards  got  a  houfe  of  land,  and  was  fworn. 

This  witnefe  had  endeavoured  to  be  chofen  an 
alderman  of  Saltafh  in  1783,  and  had  been  dis- 
appointed in  his  application  for  it.  He  had  not 
been  examined  before  the  former  Committees. 

John 
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John  ttmtfon  was  born  and  had  fervcd  his 
time  in  Saltalh,  and  lived  there  till  he  was  25 
years  old.    Had  been  told  by  old  people  of  the 
town,  long  fince  dead,  that  freeholders  of  a  houfe 
<?f  land  had  a  right  to  vote  as  well  as  Jwornfree- 
That  old  ruins,  where  a  houfe  had  flood, 
ild  do  as  well  as  a  houfe :  That  they  muft 
live  upon  their  own>  for  a  leafe  would  not  do. 
An  old  man  of  the  name  of  John  Wills,  had 
told  him  fo  50  years  ago.     Wills  was  then  70 
'years  old,  had  always  lived  in  the  town,  and  was 
neither  freeholder  nor  fworn  freeman.     Wills 
often  told  him  he  had  feen  freeholders  vote  at 
elections.    The  witnefs  had  never  heard  other* 
wife  of  the  right  till  of  late  years.    He  had  been 
examined  before  the  laft  Committee,  but  faid 
nothing  then  of  what  he  had  heard  from  Wills. 
He  now  gave  as  a  reafon  for  it,  that  he  had  not 
been  then  qneftioned  upon  the  fubjeft.     Thte 
nobody  had  been  prefent  at  the  times  when  he 
had   the    converfations    with  Wills.     He  had 
not  mentioned  his  opinion  of  the  freeholders' 
right  before  1780 ;  and  faid  it  was  becaufe  it 
had  never  come  into  his  difcourfe  before.     He 
never  knew  a  contefted  ele&ion ;  and  had  never 
been  in  the  hall  at  eleftion  time.    Had  never 
heard  the  word  freeburgefs  applied  to  freehold- 
ers :  Had  formerly^heard  fay,  it  was  neceffary 
to  carry  deeds  into  court  to  be  fworn  a  freeman. 

Mr. 
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Mr.  Lyne  was  a  member  of  the  corporation, 
and  appointed  fuch  in  the  laft  charter:  Had  alio 
belonged  to  the  old  corporation  under  the  charter 
of  Charles  II.  He  had  known  the  borough  39 
years,  having  refided  there  from  1746  to  1754* 
but  not  fincc.  Was  made  a  corporator  two  or 
three  years  after  he  came  there,  at  which  time 
it  was  thought  neceflary  to  have  the  previous 
qualification  of  a  freehold.  About  ten  others 
were  made  at  the  fame  time  with  him ;  all  of 
whom,  as  well  as  himfelf,  produced  convey- 
ances of  freehold  lands  to  the  court  when  they 
were  fworn  in.  The  mayor  and  aldermen  told 
him  it  was  neceflary.  The  witnefs's  conveyance 
was  given  him  for  the  purpofe,  and  only  colour- 
able. 

Many  refpe&able  people,  now  dead,  (two  of 
whom  he  named)  had  told  him  that  freeholders, 
» or  fi-ecburgejfesj  had  the  right  of  voting ;  and 
it  had  been  the  general  report  of  the  town.  .  By 
freeburgejfesy  he  meant  freeholders  of  the  bur- 
gage tenures,  defcribed  in  the  charter  of  Cha.  II. 
He  and  his  acquaintance  ufed  to  call  them  fo. 
Members  of  the  corporation  were  called  fworn 
frceburgeflfcs.  At  the  time  of  his  ele&ion  they 
afted  under  the  charter  of  Charles  II. 

The  witnefs  had  never  known  a  freeholder 
vote  as  fucb,  or  claim  to  vote,  or  lay  he  had 
voted  or  been  canvaflfed.      * 

There 
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There  had  been  no  conteft  in  his  time  till 
2772.  In  that  dedtion  he  himfelf  voted  as  a 
iworn  freeburgefs :  He  had  alfo  voted  in  all  the 
fele&ions  while  he  refided  in  Saltafh.  Many  in* 
habitants  ufed  to  be  in  the  hall ;  for  none  were 
tefufed  admifiion  upon  thofe  occafions. 

He  had  heard  freeholders  frequently  complain 
.  of  the  ufurpation  of  their  antient  right. 

Nicholas  Heare  had  known  the  town  from  a 
boy,  and  had  always  heard  that  freeholders  had 
the  right ;  that  Jworn  freeburgeffes  might  vote 
for  members,  and  for  mayor  and  aldermen  both. 
He  had  never  been  prefent  at  an  de&on;  had 
never  known  freeholders  defcribed  by  any  otfrer 
name  than  that  of  freeholders  j  neither  as  free* 
burgefles,  nor  as  burgage  tenants :  Had  never 
heard  of  the  latter  phrafe  in  Saltafh  till  the  trial 
in  1780.  The  two  clafles  were,  freeholders  and 
/worn  freeburgeffes.  Had  never  heard  a  free* 
holder  fay  he  had  voted ;  but  remembered  fevt- 
rai  being  canvaffed  by  Mr.  Clevland  in  1 741, 
and  his  own  father  in  particular. 

He  went  with  his  father  to  the  court  in  1742, 
or  I743>  when  the  father  was  to  be  made  a 
firorn  freeburgefs.  Hickes,  who  was  then 
mayor  or  adting  alderman,  afked  him  for  tht 
deeds  of  his  land,  and  told  him  he  mult  product 
them  before  he  could  be  fworn*  the  witnefi  was 
hereupon  ordered  by  his  father  to  go  home  for 

Vol.  II.  L  them, 
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them,  and  Trent  and  returned  with  them  to  the 
court.  Upon  tbeir  being  {hewn  at  the  table  be- 
fore die  aldermen,  his  father  w&  then  fworn  in. 

Jean  £##*  had  frequently  heard  it  faid,  thai 

the  freeholders  had- a  right  to  vote  as  well  as  the 

fworn  freemen*  (perfoqs  who  had  a  houfe,  or  the 

ruins  of  a  houfe)  *  but  not  if  there  had  been  no 

houfe  on. the  land.     Her  father  was  a  freeholder. 

5 be  had  heard  of  faggots  formerly,  (petfons  who 

had  other  people's  deeds  to  vote  on) ;  and  if  a 

man  produced  another's  deeds,  he  would   be 

called  a  faggot,  whether  it  were  to  vote  or  be 

iwom.     Had  never  beard  of  burgage  tenants 

tUHately,  Had  heard  freeholders  generally  ^ajkd 

freemen ;  never  freeburgeffes ;  and  the  &htT$jwtm 

-freemen*    That  it  was  neceffary  to  produce  deeds 

in  court  in  order  to  be  a  freeman. 

.    Mr.  Qevlmid  faid  he  was  nqw  an  alderman. qf 

•Saltatb,, appointed. in  the  new  charter,  and  had 

-been  a  freeman  under  the  old  one.     His  father 

was  member  for  die  borough  in  1741,  and  had 

the  entire  management  of  it  till  his  death  in 

.  1763 ;  though  not  member  for  it  in  the  latter 

.  part  of  his  life.     He  had  a  perfed  knowledge 

t>f  its  conftitucion ;  and  had  often  told  him  (the 

.witneis)  that cc  freeholders  had  a  right  of  voting; 

and  that  if  it  were  ever  tried,  he  had  no  doubt  that 

*  they  would  recover  their  right:  That  they  had  a 

conaorrmt  right  with    the    corporation:    That, 

however, 
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however,  it  was  not  likely  to  be  tried  in  his 
time,  on  account  of  the  friendfhip  fubfifting  be- 
tween him  and  Mr.  Buller."  He  had  purchafed 
a  freehold  in  the  borough  ofold  Mr,  Hickes, 
in  order  to  leave  it  to  his  fon,  (the  witnefs)  that 
he  might  be  poffefled  of  both  rights.  Hxi 
father's  aunt  had,  at  his  requeft,  defired  Mr. 
Buller  not  to  oppofe  him  in  his  firft  ele&ion. 
Many  of  the  freeholds  belonged  to  the  members 
of  the  corporation,  and  a  confiderable  number 
to  Mr.  Buller.  He  did  not  know  where  the 
majority  lay;  they  were  in  a  great  many  hands. 
Hickes  had  formerly  poffefled  feveral.  He  had 
never,  tt>  his  knowledge,  paid  any  burgage  rent 
for  his  own  (which  he  had  fold)  while  it  was  in 
his  pofleflion ;  at  leaft,  never  under  that  name. 
By  fr&bolder  he  did  not  underftand  a  burgage 
tenant. 

His  father  had  never  told  him  the  rcafon 
upon1  which  he  founded  his  opinions  nor  did  the 
witnefs  ■  know  by  what  means  in  particular  he 
had  acquired  his  knowledge  of  the  borough : 
Had  never  mentioned  to  him  that  he  canvaffed 
freeholders  in  174 1 ;  nor  that  it  was  neceflary  to 
have  a  freehold  in  order  to  become  a  corporator. 
Nor  did  he  himfelf  know  that  any  pains  had 
been  taken  to  fupprefs  the  claim  of  the  free- 
holders, except  in  the  inftance  of  the  applica- 
tion to  Mr.  Buller  refpefting  his  father.  He 
L  2  had 
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had  never  feen  any  corporation  books  more  an- 
tient  than  the  year  1752. 

Mr.  Clevland  faid,  he  entertained  no  doubt 
himfelf  of  the  right  of  the  freeholders,  and  had 
often  faid  fo  before  the  year  1780:  Had  heard 
others  in  the  borough,  now  deceafed,  befides 
his  father,  fay  the  fame.  He  never  heard  com- 
plaints among  them  of  their  not  being  permitted 
to  vote.     There  had  been  no  poll  in  his  time. 

There  were  only  nine  freemen  of  the  old 
corporation  left  at  the  time  of  their  obtaining 
the  new  charter. 

Mr.  Howell's  evidence  before  the  laft  Com- 
mittee, as  ftated  in  the  minutes,  was  to  this 
efFe£t: 

He  had  been  prefented  with  a  living  within 
three  miles  of  Saltafh,  by,  Mr.  Buller  (grand- 
father of  the  prefent)  in  1725*  In  1726,  the 
witnefs  had  frequent  cojiverfations  with  N.  Swet- 
nam,  an  alderman  of  Saltafh.  Had  often  heard 
him  fpeak  of  the  .right  of  eledtion  in  the  borough. 
Swetnam  ftatqd  it  to  be  in  all  the  freeholders,  or 
burgage  tenants,  whether  they  were  /worn  for  cor- 
poration aits  or  not,  and  in  no  other.  The  witnefs 
was  intimately  acquainted  with  the  borough  after 
1732  j  and  had  heard  many  others,  fome  who 
were  aldermen,  (Herring  and  Mayo)  fpeak  of 
it  in  the  fame  manner. 

Swetnam 
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Swctnam  did  not  fay  who  had  the  right  to 
l>c  iworn  of  the  corporation ;  but  the  witnefe 
apprehended  it  was  matter  of  favour  in  the  alder- 
men, though  none  were  admitted  without  having 
a.  burgage  freehold.    Had  heard  from  Swetnam, 
and  from  Herring  who  had  feveral  houfes  in  the 
town,  that  whole  burgages  paid  6d.   and  half 
burgages  3d.  to  the  town  receiver.    They  faid 
they  themfelves  had  paid  it;  and  (poke  of  it  as 
a  common  thing. 

Here  he  produced  a  paper  in  the  hand  writing 

of  one  Lyne,  wlio  had  been  fteward  to  the  Buller 

family,  which  had  been  then  lately  found  in  the 

record  room  at  Morval,  (Mr.  Buller's  houfe) 

containing  Lyne's  bill  of  charges  in  his  fteward- 

fliip,  to  Sir  Walter  Moyle  Mr.  Buller's  traftee, 

in  1697.     It  contained  the  following  Item : 

«  Oftober — Paid  three  years  rent  and  fees  to  the 

audit,  for  the  burgages  in  Saltafh  and 

Trematon  —  £.3  16  6" 

This  Mr.  Buller  died  in  171  o;  Lyne  in  1740. 

Mr,  Howell  never  heard  of  any  other  right 

of  ele&ion  than  that  abovementioned  j  till  about 

40  years  ago,  Trevanion  (whom  he  well  knew) 

introduced  the  mode  of  confining  it  to  the  fworn 

freemen. 

John  Darton's  evidence  on  the  minutes  was  to 

the  effed  following.    He  was  examined  before 

the  laft  Committee,  chiefly  to  give  an  account 

L  3  of 
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of  the  ele&ion  in  1741,  hereafter  mentioned ; 
but  he  faid  likewife,  that  it  had  been  always 
thought  necefiary  for  a  man  to  have  a  boufc  be- 
fore he  could  be  a  fworn  freeman  *  but  about  30 
or  40  years  ago,  they  began  to  fwear  freemen 
who  had  no  houfes ;  it  was  then  generally  laid 
they  had  no  right  to  do  fo. 

There  were  particular  circumftances  related 
by  the  witnefles  of  the  elections  in  1722,  17411 
175 1,  and  1772,  which  I  have  referred  for  this 
place,  that  the  reader  may  view  the  whole  toge- 
ther. 

Reed  and  Jane  Reanes  remembered  the  ejec- 
tion in  1722.  Swanton  and  Hughes,  and  Buller 
and  Carew,  made  the  two  parties.  The  two  firft 
were  returned.  Reanes  (then  18  years  old)  faid 
(he  was  in  the  hall  at  that  eledtion,  and  that  the 
freeholders  voted.  There  was  a  great  crowd, 
and  fhe  could  not  a&ually  fee  them  vote ;  but 
heard  the  gentlemen  afk  for  their  deeds,  and 
they  faid  they  had  them  in  their  pockets.  She 
did  not  fee  them  produced,  and  did  not  know 
who  it  was  that  called  for  them  :  Could  not  fay 
it  was  the  mayor.  She  ftaid  above  an  hour  in 
the  hall.  Named  fix  freeholders,  who  were  not 
fworn  freemen,  whom  fhe  faw  there  at  this  time. 
She  lived  fervant  with  a  Mr.  Gaborian,  (a  free- 
x  holder,  and  not  then  a  fworn  freeman)  who 
after  the  polling,  gave  liquor  to  fome  freeholders 

who 
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who  voted  for  Swanton  and  Hughes.  A  Mrs. 
Eares  had  made  five  or  fix  faggots  at  that  elec- 
tion. The  mayor,  Edward  Leane,  was  a  friend 
to  Swanton  and  Hughes.  This  witnefs  had  not 
been  examined  before  the  former  Committees. 
Being  afked  if  fhe  had  heard  of  the  prefent  difc 
putes,  or  had  mentioned  the  above  circumftances 
to  any  one,  'faid  fne  had  heard  that  Mr.  Buller 
•had  oppofed  the  corporation  four  or  five  years 
part;  but  had  not  related  what  fhe  knew  of  the 
above  ele&ion  till  about  a  year  and  a  half  ago, 
to  Captain  Gaborian  (brother  to  the  witnefs  in 
this  caufe).  Being  afked  how  this  happened, 
faid  (he  had  not  been  talked  to  about  it. 

Reed  had  a  brother  and  brother-in-law,  who 
were  freeholders  and  not  fworn  freemen,  that 
voted  in  this  ele&ion.  He  named  two  perfons, 
who,  he  faid,  bought  lands  then,  in  order  to 
have  votes.  Was  not  prefent  in  die  hall*  His 
reafon  for  faying  his  two  relations  voted,  was, 
that  he  and  they  lived  all  in  one  family  at  that 
time,  and  he  faw  them  go  out  to  the  hall  to 
vote;  and  when  they  returned,  they  faid  they 
bad  voted.  The  perfons  who,  he  faid,  bought 
freeholds  for  the  fake  of  voting,  lived  afterwards 
in  the  houfes  they  had  purchafed ;  ihe  only. knew  t 
by  hearfay  that  they  got  therp  for  ele&ion  pur- 
pofes, 

L  4  Howell'* 
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Howell's  evidence  referred  to  on  this  iubjed 
was,  that  Mr,  Buller  was  only  tenant  for  life  of 
his  eftatc,  and  fo  could  make  no  faggots  in  this 
deftion  (B).  When  he  was  afked,  if  the  free 
holders  had  not  been  rejected,  he  faid  he  had 
neverdreamt  of  fuch  a  thing. 

In  the  ele&ion  in  1741,  Clevland  andCorbett 
were  chofen  without  any  opjiofition:  But  the 
former  had  at  firft  expe&ed  it ;  and  Gaborian 
faid,  he  then  canvaffed  the  freeholders.  A  Ihort 
time  before  this,  Gaborian  and  his  father  (who 
was  then  a  freeholder  and  fworn  freeman)  called 
on  Mr.  Clevland  at  Plymouth  1  when  the  latter 
faid,  he  was  going  to  afk  the  frcehrgejpts  *  for 
their  votes.  His  father  told  him  he  was  right,  for 
they  were  as  good  votes  as  himfelf  $  and  though 
he  (Mr.  Clevland)  might  not  want  them  then, 
he  might  at  another  time.  Mr.  Gaborian  after- 
wards faw  Clevland  go  about  Salrafli,  in  com- 
pany with  fome  aldermen  and  Hickes  the  town 
clerk,  who  wa's  an  alderman  too,  canvafling  free- 
burgeffes  or  freeholders. 

Hoare  faid,  he  and  his  father  (who  was  then 
a  freeholder,  and  afterwards  of  the  corporation) 
went  about  the  town  with  Clevland  canvafling 
freeholders,  (of  whom  he  named  two)  who  pro^. 

*  See  his  Cfidenee  In  p.  141. 

mifed 


S  A  L  T  A  S  H.  153 

miied  him  their  votes  if  there  fhould  be  any 
oppofition.  The  witnefs's  father  alfo  promifed 
him  his  vote,  which  the  other  had  foliated, 

Joan  Dunn  remembered  Clevland  and  Hickes 
canvaffing  her  father,  who  was  a  freeholder  (and 
never  a  fworn  freeman).  Hickes,  flie  faid,  in* 
traduced  her  father  to  him  in  the  words,  cc  here 
is  one  of  our  freemen." 

The  eleftion  of  175 1  has  been  already  men- 
tioned *.    The  prefent  Lord  Rodney  was  then 
ele&ed  without  oppofition,  in  the  room  of  Mr* 
Corbett  deceafed.     Gaborian  faid,  that  this  was 
the  firft  time  of  refufing   a  freeholder's  vote 
[which  be  muft  have  meant  of  figning  the  return, 
as  there  was  no  poll'].    That  this  was  Trevanion's 
fcheme.    There  were  thdn  about  12  fworn  free- 
burgeffes,  and  about  150  freeholders,  reckoning 
all  that  could  be  made,  and  including  thofe  in 
the  poflfeflion  of  women  or  infants.    Being  aflced 
how  it  happened  that  fo  great  a  body  of  perfons 
fubmitted  quiedy  to  this  refufal,  he  faid,  they 
did  not  remain  quiet;   they  were  very  angry 
upon  the  occafion,    but   nobody  would  ftand 
forth ;  without  fome  one  to  fupport  them,  their 
oppofition  would  have  been  vain. 

This  witnefs  knew  of  nobody's  having  figned 
(his  return  who  had  not  land  in  the  town. 

The  ele&ion  of  1772  happened  upon  an  acci- 
dental vacancy.     The  candidates  were  Williams 
*  In  p.  137. 

and 
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and  Bradfhaw ;  the  former  of  whom  was  re- 
turned :  But  upon  a  petition  to  the  Houfe  by 
the  latter,  heard  before  a  fcleft  Committee,  he 
loft  his  feat,  which  was  transferred  to  the  peti- 
tioner. It  was  a  conteft  entirely  between  two 
parties  of  the  corporation^  in  which  the  freehold- 
ers did  not  interfere  at  all.  Williams  was  a 
ftranger  to  the  place,  and  fupported  by  Hickes 
and  Mayo,  two  aldermen  *. 

Gaborian  faid,  it  was  a  very  warm  conteft. 
He  was  engaged  in  it  on  Bradfhaw's  fide,  and 
did  not  then  claim  to  vote  as  a  freeholder.  Be- 
ing afked,  Why  the  freeholders  in  general  did 
jiot  claim,  faid,  It  would  have  been  ufelefs,  as 
nobody  fupported  them.  Being  afked  if  they 
had  applied  to  either  of  the  parties  for  that  pur- 

*  It  appears  by  the  minutes  of  the  feted  Committee,  be- 
fore whom  the  merits  of  this  election  were  heard,  that  the 
poll  contained  nine  votes  for  Williams,  and  eight  for  Brad- 
fhaw. The  petitioner  objected  to  five  votes  for  the  fitting 
member,  viz.  three  as  not  having  been  a  year  qualified  as 
burgefles,  according  to  3  Geo.  III.  c.  1 5,  and  two  as  no 
burgefles  at  all.  The  fitting  member  objected  to  two  votes 
for  the  petitioner  as  no  burgefles ;  and  endeavoured  to  juftify 
the  three  objected  to  by  the  other  party,  as  not  within  the 
meaning  of  the  act :  Both  fides  proceeding  upon  an  admif- 
&>n  of  the  right  of  election  in  the  mayor,  aldermen,  and 
burgefles,  as  defcribed  in  the  charter  of  Cha.  II. 

The  Committee  determined  in  favour  of  the  petitioner  on 
the  fecond  day  of  their  fitting.     33  Journ.  764,  956. 

pofe, 
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pofe,  faid,  he  believed  not,  though  fome  had 
talked  of  it,  and  had  exprefled  a  wifli  to  this 
effeft.  That  it  had  been  faid  in  the  town,  the 
reafon  was,  becaufe  the  late  Mr.  Buller  had 
been  fo  circumftanced  with  refpeft  to  his  eftate, 
that  he  could  not  make  votes.  The  candidates 
had  not,  as  far  as  he  knew,  come  to  any  agree- 
ment not  to  poll  freeholders.  The  witnefs  then 
thought,  (and  faid  to  Sir  Fred.  Rogers)  that 
if  Buller  had  joined  Williams,  the  latter  would 
have  fucceeded.  The  attempt  to  carry  the  free- 
holders was  ftarted  in  1780.  All  the  corpora- 
tors in  1772,  did  not  amount  to  20. 

Mr.  Mill,  the  town  clerk,  who  was  alfo  mayor 
at  the  laft  ele&ion,  was  examined  in  the  begin- 
ning of  the  caufe,  when  he  produced  the  poll. 
The  material  part  of  his  evidence  was  as  fol- 
lows : — That  he  had  known  the  borough  parti- 
cularly about  16  years,  and  had  refided  in  its 
neighbourhood  about  30  j  had  never  heard  till 
the  prefent  difpute  commenced,  of  a  right  in 
freeholders  or  burgage  tenants ;  nor  the  expref- 
fion  burgage  tenure  applied  to  tenements  in  Salt- 
afh,  till  within  the  fame  period.  In  the  elec- 
tion in  1772,  there  was  no  idea  of  a  claim  by 
freeholders. 

The  counfel  for  the  petitioners  went  through 
a  long  examination  of  this  witnefs ;  endeavour- 
ing to  fhew  a  contradiftion  in  his  fgitiments, 

and 
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and  that  in  or  about  the  year  1772,  he  had  en- 
tertained a  different  opinion  upon  this  fubjeft.— 
He  had  then  purchafed  fome  land  in  the  town 
of  Mr,  Builer,  and  his  letter  upon  that  occafion 
was  produced  for  this  purpofe;  in  which  he  had 
ufed  the  word  franfbife^  with  refpedt  to  the  cir- 
cumftances  of  thi$  property  in  the  borough.  It 
would  be  impoflible  to  ftate  the  eflfedt  of  this 
examination  in  writing;  nor  is  it  neceflary  to 
the  cafe,  for  it  ended  vaguely  as  it  began. 

About  the  year  177a,  Mr,  Builer  offered  ft- 
veral  of  his  houfes  in  Saltafh  for  fale,  but  none 
were  then  (old.  At  that  time  there  was  no 
profped  of  advantage  held  out  to  purchafers, 
from  any  fuppofed  probability  of  their  confer- 
ring a  right  of  voting*  % 

.  The  petitioners  produced  a  copy  of  a  poll 
taken  at  the  general  ele&ion  in  September  171J1 
which  had  been  lately  clifcovered.  The  circum* 
fiances  of  this  paper  led  the  counfel  for  the 
fitting  members  to  objedt  to  its  being  received 
in  evidence;  but  the  committee  over  ruled  the 
obje&kuu  The  particulars  of  the  argument  on 
it,  the  reader  will  find  at  the  end  of  this  report* 
This  inftrument  made  the  addition  which  I 
have  before  mentioned  *,  to  the  written  evU 
dence  in  the  caufe  upon  the  prefent  trial. 

#  Sec  p.  109, 

There 
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There  were  three  candidates  at  the  above  elec- 
tion ;  Elford,  Shippen,  and  Bladen,    The  two 
firft  of  whom  were  returned.     The  paper  in 
queftipn>  contains  the.  names  of  the  voters  for 
tbe.fevferal  parties  written  by  one  Pound,  at 
that  tinse  clerk  to  an  anceftor  of  the  prefent 
Mr*  Bullrr*  who  was  then  Recorder  of  Saltafh, 
and  died  in  17 14.     It  was  indorfed  in  the  fame 
hand  thb%  *  "  8  Sept.  13  A  coppy  of  the  poll  at 
Saba/h."     The  agent  for  the  petitioners  found  it 
apiong  other  papers,   of  that  Mr.  Buller  fince 
the  laft  election ;  and  in  company  with  it,  a  let- 
ter dated   12  Auguft  1713,    from  Mr.  John 
Hickes,  one  of  the  corporation,  to  the  recorder, 
relating  to  that  ele&ion ;  in  which  he  tells  him, 
"  Pound  could  give  a  foil  account  of  the  af- 
fairs ;  that  Col.  Bladen  was  to  ftand  in  the  room 
of  Sir  John  Jennings,  who  had  given  up/'  and 
adds  in  a  note,   "  Some  of  the  deeds  are  ready, 
and  the  reft  jhall  ie  ready  in  two  days." 

This  writing  is  copied  on  the  paper  hereto 
annexed.  The  words  "  New  voters,"  written 
oppofite  the  four  names  in  a  circumflex  at  the 
bottom,  and  thofe  four  names,  were  in  the  re- 
corder's hand  writing;  as  was  the  note  refpe&ing 
Benjamin  Wadge.  Four  of  the  perfons  named 
in  this  copy  of  the  poll,  were  admitted  members 
of  the  corporation  afterwards. 

The 
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The  following  is  a  date  of  the  evidence  pro- 
duced for  the  fitting  members. 

The  returns  of  26  Eliz.  jo  Eliz,  3  Chas.  I. 
(none  intervening  from  jo  Eliz.  having  been 
found)  16  Chas.  I.  31  Chas.  II.  being  all  under 
the  common  feal*  ftating  an  ekfikionby  the 
nugie.  **d  freeburgi£es>  and  figned  by  die  mayor 
only. 

The  return  of  29  April  1660,  1%  Chas.  IL 
in-  the  fame  form  as  the  foregoing,  but  figned 
alio  by  17  perfons  befides  the  mayor—of  yi 
Chas.  II.  fignfd  by  fix  perfon*— of  33  Chas. 
IL  figned  by  the. mayor  only;  having  an  io- 
dorfement  in  thefe  wo*d*j  <c  Sigillatum  &  cfcli- 
beratum.  in  p^efentia  thorum  quorum  nomina 
confcribuntur  ;"  after  which  follow  fix  names — 
of  h  James  IL  by  the  mayor  only — 27  Geo. 
II.  ry 54,  figned  by  16  perfons— 1756  by  19 
perfons— r  176 1  by  the  mayor  and  14  others-— 
1763  by  the  mayor  and  eight  others,  and  wit- 
ncffed  by  three  who*  arc  not  dedors«-i768  not 
fubfqribed-— 1774  and  1780,  by  the  mayor  only. 
In  all  of  them  the  .form  is  the  fame,  and  all 
have  the  common  feaL  affixed. 
;  It  was  admitted  on  the  part  of  the  petiti- 
Honer^  that  all  thofe  who  have  figned  the  returns 
fince  1754*  have  been  fworn  freeburgefies  of 
the  corporation.    .. 


An 
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An  entry  in  the  conftitution  book,  dated  2  2d 
January  1682-3,  being  an  order  for  the  furren- 
der  of  the  charter  of  Eliz.  to  the  crown,  by  the 
majority  of  the  burgeffes ;  Hating  it  to  be  done, 
c<  to  the  end  neverthelefs,  that  his  majefty  would 
reincorporate  the  faid  borough,  and  regxant  Ac 
premifes  to  fuch  new  corporation  as  his  majefty 
fhould  think  meet." 

A  copy  of  the  aft  of  furrender  itfelf,  under 
the  common  feal,  bearing  the  fame  date ;  on 
which  a  memorandum  is  indorfed,  that  it  wjs 
furrendered  February  ai>  by  the  Earl  of  Bath  and 
others,  whom  the  burgeffes  had  appointed  their 
attornies  for  the  purpofe  (I). 

The  charter  of  Charles  the  lid,  as  before 
ftated,  dated  the  27th  Nov.  1683.  (35  Charles 
II.)  which,  after  providing  that  freebufgeffes 
(hall  be  chofen  by  the  mayor  aldermen^  and 
juftice,  as  often  as  they  ftiall  think  fit,  has  the 
following  claufe :  cc  Et  quod  nullus  alius  jmpoE- 
terum  habebitur  vel  reputabitur  fore  &  efle  liber 
burgenfis  burgi  pr«iifti,  -  nifi  liberi  burgcnfes 
in  his  praefentibus  preantea.  exprcffis  nominatf, 
&  ipfe  vel  ipfi  qui  per  fuffragium  majoris  ju£ 
miarii  ad  pacem  &  octerorum  aldermanorum 
vel  majoris  partis  eorundena,  tali  modo  &  forim 
ut  praefertur  eleftus  admiffus..&  Justus*  vel 
elefti  adraiffi  &  jurati-  fuerint." 

The 
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The  proclamation  of  James  the  lid,  for  re* 
ftoring  to  corporations  their  charters  and  pri- 
vileges, dated  17  Odh  1688 ;  by  which  the 
king  reftore*  to  their  former  date  all  thole  cor* 
porations*  whofe  furrenders  had  not  been  en- 
tered of  record  j  but  excepts  thofe  whofe  fur- 
renders  had  been  fo  entered :  To  which  laft  he 
promifes  a  reftitution  of  their  rights  by  new 
charters,  upon  their  applying  to  him  for  that 
purpofe.  Among  the  latter  clafs  is  Saltafh.  No 
application  was  ever  made  by  this  borough,  for 
die  benefit  of  the  reftitution  offered  in  die  pro- 
clamation (K.) 

The  petition  of  the  members  of  the  corpo* 
ration  to  his  prefent  majefty,  dated  31  May 
1773,  dating  the  diffolution  of  the  corporation, 
and  the  incapacity  of  the  petitioners  to  continue 
it:  Signed  by  fix  pcrfons. 

The  charter  of  his  prefent  majefty  as  before 
Hated,  dated  7th  June  1774.  It  has  a  recital 
in  thefe  words:  "  Whereas  it  appears  to  us, 
that  by  feveral  difputes  and  accidents,  the  cor- 
poration aforefaid  is  become  diflblved  and  inca- 
pable of  doing  any  ad  to  continue  itfelf  ■     » " 

The  poll  of  the  ele&ion  in  1772,  containing 
no  names  but  thofe  of  corporators. 

In  order  to  fhew  further,  that  the  charter  of 
Charles  the  lid,  was  completely  accepted  and 
uniformly  a&ed  under,  a  claufe  was  read  from 

that 
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that  of  Elizabeth,  which  direfts  the  mayor  to 
be  elefted  oh  the  Monday  next  before  Michael- 
mas ;  another  in  which  the  number  6f  the  al- 
dermen is  fixed  at  ten,  and  no  mention  made 
of  any  Jujtice  of  the  boroUgh  among  therri.  With 
refpedt  to  thefe  points,  thofe  parts  of  Charles 
the  lid's  charter  were  particularly  referred  to, 
in  which  the  day  appointed  for  ele&ing  the 
mayor,  is  the  Saturday  after  St.  Matthew  j  the: 
number  of  aldermen  is  liniited  to  fix,  and  a 
new  officer  is  created  to  be  called  the  Jujtice  *  * 
which  office  is  there  directed  to  be  held  by  the 
Mayor,  in  the  year  after  his  mayoralty.  It  was 
admitted  by  the  petitioners,  that  fince  this  char- 
ter, the  mayor  has  always  been  eleited  on  the 
day  it  prefcribes;  that  the  number  of  aldermen 
has  been  fix;  and  that  there  has  always  been 
one  of  them  in  the  place  of  Juftice :  Upon 
which  laft  article  the  counfel  for  the  fitting 
members  adverted  to  feveral  corporation  ads, 
in  which  the  name  of  a  perfon  figning  himfelf 
JuJIke,  appears  fubfcribed  next  to  the  Mayor's. 

Upon  this   cafe    the  COUnfel'     Argument  for  the 
for  the  petitioners  contended,       Petitionee. 

*  Thecounfelfor  the  petitioners  fm'J,  that  a  previous 
charter  of  Charles  the  lid,  had  created  this  office;  but  this 
charter  w«. not  produced  in  evidence.  . 

Vol.  II.  M  That 
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That  Saltafh  was  a  borough  confiding  of  bur- 
gage tenures :  That  the  right  of  ele&ion  had 
originally  been  exercifed  by  none  but  the  free- 
holders of  fuch  tenements,  confifting  of  houfes 
or  the  fcites  of  houfes,  and  (till  belonged  to 
diem  alone.  They  argued  in  the  following 
manner : 

In  order  to  difcover  what  the  conftkution  of 
this  borough  was,  at  the  period  of  its  firft  fend- 
ing reprefentatives  to  parliament,  in  the  reign 
of  Edward  VL  we  muft  inquire  into  its  more 
antient  ftate.  According  to  the  earlieft  evi- 
dence, the  burgage  tenants  pofleffed  the  only 
privilege,  that  could  belong  to  the  borough. 
The  charter  of  Valle  torta,  was  a  feudal  grant 
to  thofe  only,  who  held  the  tenements  for  which 
a  rent  was  paid  to  him  as  lord,  and  were  the 
Uteri  burgenfes  on  whom  he  conBrms  the  privi- 
leges therein  enumerated.  It  is  immaterial  to 
inquire,  whether  this  was  an  original  charter  of 
incorporation ;  or  whether  the  borough  is.  now 
to  be  confidered  as  poflefling  that  privilege 
earlier,  and  deriving  it  from  prefcription.  In 
cither  cafe,  it  was  in  right  of  land  that  the  bur- 
gefies  enjoyed  their  franchifes,  whether  as  indi* 
viduals,  or  as  members  of  a  community. 

In  this  charter  freeburgejfes  are  defcribed  as 
then  exifting,  and  every  claufe  relating  to  them, 
ic  applicable  only  to  their  tenure;  their  rent> 

and 
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and  relief  upon  defcent,  their  ele&ion  of  port- 
rcvc  or  bailiff,  (who  was  the  lord's  receiver) 
their  taUiage  for  knighthood,  common  of  pafture, 
&€•  fhew  that  they  were  the  tenants  of  his  feig- 
nory,  to  whom  he  remitted  the  arbitrary  fervices. 
of  villenage,  and  fecured  their  lands,  upon  re- 
ceiving in  lieu  of  thofe  fervices  a  rent  certain. 

It  is  therefore  clear,  that  they  could  not  re- 
ceive this  grant  in  any  corporate  capacity ;  but 
merely  in  right  of  individual  tenure,  which  was 
that  of  burgage  ;  according  as  it  is  defcribed  in 
Litt.  feft.  162*.  They  held  their  tenement* 
as  individuals,  though  .for  the  general  regula- 
tion of  the  town,  they  met  together  in  a  body 
to  eleft  their  prepofttus,  and  poffefled  fome  rights 
of  community. 

This  was  the  ftate  of  the  borough,  when  it 
came  into  the  hands  of  the  crown  in  right  of  the 
dutchy  of  Cornwall  f.  The  charter  of  Richard 
II,  made  no  alteration  whatever  in  that  of  Vallc 
torta,  but  fimply  recited  and  confirmed  it ;  juft 
fo  did  the  fubfequent  charters  of  Edward  IV. 
rod  Henry  VIII.  Thus  it  exifted  accord^ 
to  its  original  conftitution,  when  firft  reprefentecj 
in  parliament,  which  happen?^  lpng  before  the 
charter  of  Elizabeth;  except  that  the  jmefnc 
holding  had  been  extinguifhed,  ty  the  aaceffioa 

•  See  vol  i.  p.  180.  t  See  2  Willis.  Not.  Ftri. 

p.  77,  7«-  i 
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of  the  honour  of  Trematon  to  the  crown,  and 
the  borbugh  then  held  in  capite. 

There  can  be  no  queftion  who  were  the  free 
burgefles  of  Saltafh,  or  what  was  the  ftate  of 
their  borough,  during  all  the  time  intervening, 
from  the  reign  of  king  John,  to  the  reign  of 
king  Edward  VI.     They  were  the  holders   of 
lands,  to  whom  and  their  heirs  Valle  torta  granted 
his  charter,"  i.  e.  the  freeholders  of  the  borough,  in 
the  modern  acceptation  of  it.     For  die  name  is 
in  itfelf  indifferent ;  the  fubftantial  quality  con- 
tinued as  before.     The  town  was  a  tenure  in 
burgage,  according  to  the  definition  which  Black- 
ftone  gives  of  it  (2  Comment,  p.  82.)  "  Where 
houfes,  or  lands  which  were  formerly  the  fcites 
of  houfes,   in  an  antient  borough,  arc  held  of 
fome  lord  in  common  focage,  by  a  certain  efta- 
bliftied  rent."— The  right  itfelf  cannot  be  af- 
fefted  by  the  name  given  to  it ;  and  it  fignifies 
little  to  inquire,  by  what  name  it  has  been  called 
by  its  inhabitants. 

Without  referring  to  experience,  and  to 'the 
evidence  of  aftual  ufage,  which  the  cafe  fur- 
nifhes,  if  we  inquire  who  elefted  the  firft  repre- 
fentatives  for  Saltafh,  upon  the  foundation  of 
Valle  tortus  charter  and  thofe  which  confirmed 
it ;  ajid  upon  the  principles  of  the  antient  con- 
ftifutiop  of  England,  or  feudal  reprefentation,  we 
jnuft  be  convinced  that  they  were  the  burgage 

tenants 
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tenants  that  inherited  the  lands  defcribed  in  the 
antient  charter,  and  were  called  the  freebur- 
gefles.  The  only  two  returns  extant  of  elec- 
tions prior  to  the  charter  of  Elizabeth,  ar<?;, quite 
confiftent  with  this  mode  of  election.  The  word 
community  defcribe$  thofe  p^rfons  collectively  who 
ele&ed;  it  is  ufed  in  the  fame  fenfe,  in  the 
eleftion  writ,  to  defcribe  the  freeholders  of  a 
county  * ;  Juft  fo,  the  phrafc  Mayor  and  burgiffes 
is  to  be  understood,  according  to  the  ufage  and 
ronftitucion  of  the  place  it  is  applied  to. 

The  right  of  voting  by  tenure  is,  according 
to  lord  Holt's  doftrine  in  the  cafe  of  Afhby 
and  White,  a  real  right  annexed  to  the  burgage 
land :  It  derives  nothing  from  a  corporate  qua- 
lity. Thajt  learned  judge  diftinguiflies  the  rights 
of  election  into  two  clafles  only :  Firft,  where 
the  election  is  made  in  right  of  tenure ;  and, 
Secondly,  where  it  is  derived  from  the  rights 

*  In  Madox's  Hift.  Exch.  p.  153,  177,  178,  in  the 
notes,  are  pafTages  in  which  the  phrafe  comm unja  and  com- 
mttnitas  juiaorum,  is  currently  ufed  in  antient  records,  to 
defcribe  the  Jews  refiding  in  England,  paying  taliiage  to  the 
king.  "  Commmia  tothu  teme"  is  a  phrafe  in  the  article* 
for  Magna  Charta.  The  title  of  the  flat.  8  Hen,  VI.  ch.  27. 
is*  to  give  remedy  to  the  inhabitants  of  Tewkefbury,  againft 
the  commonalty  of  the  foreft  of  Dean,  for  robberies  committed 
by  them*  In  the  body  of  the  act  are  the-expreifiom  "  com- 
monalty of  the  hundred  and  foreft ;"  and,  *•  although  the 
Jkid  commonalty  be  not  a  commonalty  corporate." 
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of  a  corporation  + ;  but  a  mixed  right,  partly 
territorial,  and  partly  perfonal  or  corporate,  he 
does  not  even  fuppofe  capable  of  exifting,  ac- 
cording to  our  original  conftitution. 

The  firft  change  thefe  burgefies  underwent, 
was  by  the  charter  of  Elizabeth ;  which  it  is 
neceffary  to  examine  attentively.  It  may  be 
called  the  firft  efle&ual  incorporation  of  die  bo- 
rough ;  was  granted  upon  the  petition  of  the 
frecbitrgeffcs>  was  addreffed  to  tbm,  created  them 
a  new  body  corporate,  and  was  intended  folely 
for  their  benefit.  It  is  remarkable,  that  though 
the  method  of  ele&ing  their  mayor  and  aider* 
meri,  is  particularly  marked  out,  the  charter 
provides  none  for  the  ele&ing  of  htrgejfes.  This 
is  .a  very  lingular  omiflion,  and  fbrnifhes  a 
ftrong  argument  for  the  petitioners  \  for  it  de- 
monftrates,  that  thofe  perfons  derived  their  ex- 
iftence  from  fomething  intrinjic,  without  requir- 
ing the  aid  of  a  creation  under  the  charter. 
"Whether,  notwithftanding  this  filence  of  the 
charter,  it  did  not  impliedly  convey  a  power  to 
the  corporation,  to  make  whom  they  pleafed 
burgefles ;  or  whether  it  did  not  refer  to  fome 
known  conftitution  of  the  borough  on  this  fub- 
jtd,  are  que&ons  of  no  moment  in  the  caufe ; 
for  in  &&  there  never  was  a  common  burgeft 

#  a  Lorf  Rqnn*  95  r# 
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de&ion  under  that  charter.  But  every  burgage 
tenant  in  the  borough,  by  producing  the  title 
deeds  of  his  tenement,  was  admitted  a  member 
of  the  corporation.  He  was  then  called  zjworn 
freeburgefs,  in  contradiftin&ion  to  thofe  who  were 
not  fb  admitted ;  which  diftin&ion  dill  exifts  in 
die  memory  of  the  wimefles.  This  method  of 
continuing  the  corporation,  (hews  a  confiftency 
with  the  ordinance  *  paffed  in  the  year  1575, 
by  which  the  poflcfllon  of  land  is  made  necef- 
fery  to  the  enjoyment  of  the  town  privileges. 

The  charter  recites  and  confirms  that  of  Valle 
torta,  and  eftablifhes  all  the  privileges  derived 
from  it ;  therefore  whatever  right  of  ele&ion  to 
parliament  had  exifted  before,  the  fame  is  rati- 
fied by  the  Queen's  charter.  Although  the  bo- 
rough had  fent  members  to  former  parliaments, 
yet  the  charter  has  a  claufe,  containing  a  grant 
of  this  privilege:  Admitting  (for  argument's 
fake)  the  effeft  of  this  claufe,  the  mode  of  eleft- 
ing  the  members  was  not  thereby  altered  j  for 
it  is  given  to  the  mayor  and  frtebwgejfes,  who, 
as  the  petitioners  pontend,  elcfted  them  before. 
If  thefe  perfons  were  of  a  different  defcription 
from  the  burgage  tenants,  who  derived  their 
rights  from  Valle  tctrd's  charter,  and  not  by  any 
corporate  ele&ion,  it  is  incumbent  on  the  fit- 

?  See  p*  125. 
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ting  members  to  (hew,  from  what  authority  they 
derived  their  exiftence.'  If  the  charter  had  di- 
rcfted,  who  in  particular  fhould  choofe  the 
members  -,  as  for  inftance,  if  it  had  given  the 
choice  to  the  mayor  and  aldermen,  it  would 
have  been  void  in  this  refpeft.  This  is  the 
dodlrine  of  Coke,  Holt,  Glanville,  and  every 
other  great  lawyer.  The  words  of  the  former 
in  his  4  Inft.  p.  48,  declare  this  do&rine  fully : 
"  If  the  king  doth  newly  incorporate  an  antient  bo- 
rough {which  fent  burgejfes  to  the  parliament)  and 
grant eth  that  certain  feleft  burgejfes  jhall  make  elec- 
tions of  the  burgejfes  of  parliament,  where  all  tht 
burgejfes  ele5ied  before,  this  charter  taketh  not  away 
the  election  of  the  other  burgejfes.  And  Jo  if  a  city, 
&c.  hath  power  to  make  ordinances,  they  cannot 
?nake  an  ordinance,  that  a  lejfer  number  jhall  eleit 
burgejfes  for  the  parliament,  than  made  the  eleEtim 
before.  For  fret  elections  of  members  of  the  high 
court  of  parliament,  are  pro  bono  publico ;  and 
not  to  be  compared  to  other  cafes  of  elections  of 
Mayor,  Bailiffs,  &c.  of  Corporations." 

But  neither  did  the  Queen  intend  to  alter  or 
Qualify  this  part  of  their  conftitution,  nor  could 
her  charter  have  bp en  effe&ual,  if  fhe  had  in- 
tended it.  The  preamble,  as  well  as  the  partis 
cular  claufes  of  grant,  (hew,  that  the  chief  ob^ 
jeft  of  the  charter  was  the  commercial  benefit 
pf  the  town  -,    and .  the  fad  of  its  having  fent 

mem- 
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members  to  parliament  from  the  reign  of  Edw. 
VL  (hews  alfo,  that  the  charter  could  have  had 
no  particular  view  to  its  parliamentary  ftate.  And 
it  is  addreffed  to  thofe  who  derived  their  rights 
from  the  former  charters,  which  were  the  bur- 
gage tenants. 

This  abfurdity  would  alfo  follow,  from  fup- 
ppfing,  that  the  charter  of  Elizabeth  had  abo- 
liftied  any  fuch  right  belonging  to  the  freebur- 
gefies,  viz.  Tbey  applied  for  the  charter;  but 
it  rauft  be  argued,  that  they  defired  to  have 
their  own  privileges  deftroyed,  if  the  charter 
were  to  receive  fuch  a  conftruftion. 

Ten  years  before  this  charter,  the  freebur- 
gefles  appear  to  have  been  jealous  of  the  en- 
croachments of  the  other  inhabitants,  upon  their 
burgage  rights  •,  and  to  prevent  them,  they 
cnaft  a  byelaw  of  qualification,  fecuring  the 
holders  of  land  in  the  fole  pofiefiion  of  their 
privileges.  This  (hews  them  to  have  been  at- 
tentive to  their  interefts  in  right  of  tenure,  and 
that  they  had  a  juft  notion  of  their  fituation 
under  their  original  charter.  Although  the  ex- 
preffion  land  in  fee,  in  this  ordinance,  may  feem 
to  contradict  the  claim  of  mere  freeholders, 
yet,  duly  confidered,  it  does  not  affeft  the  cafe  * 
becaufe  upon  legal  principles,  a  freehold  was 
always  a  fufficient  cftate  to  give  the  right  of 
ekftioni  and  befides,  it  is  no  more  than  a  re- 
gulation 
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upon  the  right  of  ele&ion.     The  king  could  not 
alter  it  in  any  cafe.  The  refolution  of  the  Com- 
mittee and  the  Houfe,  in  the  cafe  of  Chippen- 
ham in  Glanville,  (p.  54)  exprefles  the  reafon 
and  authority  of  the  law  upon  this  fubjelt.     It 
was  rcfolvcd  in  that  cafe,  that  a  charter  of  Queen 
Mary,  giving  the  ele&ion  to  a  feleft  number, 
<c  did  not ,  nor  could  alter  the  form  and  right  of 
cUQion  for  burgejfes  to  the  parliament,  from  tbt 
courfe  there  before,  time  out  of  mind,  held.     "The 
charter,   although  it  may  incorporate  this  town, 
xpbicb  was  not  incorporate  before ;  or  may  alter  the 
name  or  form  of  the  corporation,  in  matters  con- 
cerning only  themfelves  and  their  government,  rights 
and  privileges ;  yet  it  cannot  alter  and  abridge  the 
general  freedom  and  form  of  election  for  burgejfes 
to  the  parliament,  wherein,  as  aforefaid,  the  com- 
monwealth is  inter  eft ed.     For  then,  by  the  like  reafon 
that  it  might  be  brought  from  the  whole  commonalty, 
or  fiom  all  the  burgejfes  of  a  town,  to  a  bailiff  and 
1 2,  fo  might  it  be  brought  to  a  bailiff  and  one  or 
two  burgejfes,  or  to  the  bailiff  alone,  which  is  againfi 
the  general  liberty  of  the  realm''     Befides,  this 
charter  was  one  of  the   garbling  charters  of 
Cha.  II.  originating  in  his  wicked  defigns  againft 
the  conftitution  j  and  therefore  ought  not  to  be 
received  favourably  in  courts  of  juftice,  efpecU 
ally  on  a  conftitutional  queftion  $  according  to 
the  opinion  which  Lord  Hardwicke  has  been 

known 
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lcnown  to  declare  with  regard  to  thefe  charters 
in  general  *. 

But  the  evidence  affords  another  argument 
againft  this  charter,  viz.  that  it  was  not  accepted, 
further  than  was  neceffary  for  the  internal  govern- 
ment of  the  corporation,  and  not  in  refpeft  of 
parliamentary  elections.  This  is  to  be  inferred 
from  the  uninterrupted  praftice  after  the  time  of 
the  charter :  None  but  freeholders  ele&ed,  and 
no  man  figned  returns,  upon  any  other  right  than 
that  of  land  in  the  borough.  All  thofe  names 
of  which  any  trace  exifts,  are  proved  to  be  thofe 
of  perfons  having  this  title,  before  they  became 

#  I  have  not  been  able'  to  find  the  opinion  here  referred  to 
in  the  book  of  Reports  of  the  time  of  Lord  Hardwicke.  I 
fnppofe  xhe  cafe  from  whence  it  was  cited,  is  that  of  the 
King  againft  Johnfon,  concerning  the  city  of  Chefter,  in 
1733  ;  which  has  been  lately  printed  from  a  manufcript  note 
of  the  late  Mrt  Mafterman  of  the  Crown  Office,  in  an  ac- 
count of  the  Chefter  caufe,  tried  in  1786.  In  Johnfon '• 
cafe,  upon  the  defendant 's  (hewing  caufe  why  the  quo  <war- 
<ra*to  information  Ihould  not  iiTue,  fome  attempt  was  made 
on  his  part  to  found  his  title  on  the  charter  of  Charles  II. 
granted  to  the  city  of  Chefter  in  1684.  Lord  Hardwicke, 
in  giving  his  opinion,  fays  of  the  charters  of  Charles  II, 
«•  Thefe  charters  have  never  been  countenanced  in  Weftmin* 
{ier  hall ;  and  I  will  not  give  an  opinion  in  fupport  of  them, 
unlets  the  ftrongeft  evidence  in  the  world  be  laid  before  the 
-court,  of  their  being  accepted  and  uniformly  acled  under 
jvct  fincc." 

corpo- 
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cumftances  gave  them  no  rtafonable  prolpeft  of 
fuccefs.     The  candidates  alio   were  ifa-angers* 
who  derived  their  whole  fupport  and  informa- 
tion from  members  of  the  corporation,  on  each 
fide.    But  thefe  public  rights  are  not  to  be  de- 
termined by  the  condudt  of  individuals;    nor* 
do  they  depend  upon  any  private  fupport.    They 
are  not  the  fubjeft  of  alienation  or  refignation. 
Even  rights  of  private  property,  in  which  the 
public  has  an  intereft,   as  a  peerage*,  or  an 
office,  if  proved  to  have  exifted  in  the  moft  re- 
mote antiquity,  would  be  adjudged  now  to  the 
true  defcendant  of  the  firft  poffeflbr,  without  his 
proving  any  intermediate  pofleflion  of  it.     Much 
more,  ought  this  principle  to  be  inforced  in  a 
queftion  of  merely  public  concern.     In  fuch 
cafes  men  ought  not  to  look  for  proof  of  mathe- 
matical certainty  j  reafonable  evidence  is  Effici- 
ent in  the  conduft  of  all  human  affairs. 

The  true  queftion  to  be  confidered  is,  whether 
there  was  not  a  period,  in  which  the  freeholders 
of  the  borough  alone,  had  the  right  to  eleft  the 
members.  If  there  ever  was,  what  has  hap- 
pened to  change  the  right  ?  Is  it,  that  the  bur* 
gage  rents  are  gone  ?  Thefe  ftill  exift'  in  con- 
templation of  law :  Befides,  the  non-claim  or 
releafe  of  rents  and  fervices,  by  the  lord  of  a 

*  (See  Lord  Purbeck's  cafe  in  Shower's  Pari  Cafes. 

manor 
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tftenor  or  borough,  cannot  deflxoy  the  effeft  of 
the  tenure,  or  the  right  of  the  tenants.,  U  it,, 
that  the  number  of  burgages  is  not  ascertained? 
As  many  tenements  as  can  be  proved. to  be. an- 
tienty  and  no  others,  can  claim  it.    Was  there 
any  rentmciation  ?  There  neither  has  been,'  nor 
can  be:     Is  the  right  loft  by. length  of  time? 
TThat  aMb  is  impoffible  from  the  nature  of.  the 
cafe.     But;  in  faft,  the  exercife  of  their  fran- 
chife  is  brought  as  low  down  as  the  year  1753; 
for,  from  that  period  only,;  can  it  be  proved 
ihat  any  perfons  have  voted  in-  ele&ipns  who' 
were  not .  freeholders  of   Sakalh.    Tflic,  great 
anxiety,  about  thte  time,  fhewn  by  the  leading 
men  hi  the  corporation,  to  fopprefs  .the  free- 
holders, argues  them  to  have  been .  fenfible  of 
their  privileges.     But  if  the  Committee  fhould 
eftablifh  the  right  derived   from   the  modern 
charters,   they  will  decide  that  the  tenure  of 
land  confers  no  privilege  in  Saltafh,  and  that  all' 
the  evidence  of  antiquity  relating  to  it;  is  either 
falfe  or  ftitrle. 

If  the  decifions  of  the  former  Committees 
are  to  determine  that  of  the  prefent  members; 
the  judgment  will  not  be  theirs*  In  fuch  cafe 
'  (hey  would  furrender  their  own  underftandings 
io  the  difcretion  of  others.  But  the  Commit- 
tee, by  haying  refolved  to  Heajr  the  cafe  dirough, 
Vol.  If;  N  will; 
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will,  no  doubt,  form  an  opinion  of  their  own 
upon  it. 

Argument  for  The  counfel  for  the  fitting 

the  Sitting  members,  in  anfwer  to  the  above 

arguments,  contended,  That 
Saltafh  was  a  corporation  by  prefcription :  That 
its  reprefentatives  had  always  been  ele&ed  by  the 
members  of  this  corporation ;  and,  confequendy, 
that  thefe  alone  had  the  right  of  election.  Theyfaid, 

The  principal  fubjeft  of  inquiry  upon  the 
evidence  produced,  is,  by  whom  the  mem- 
bers for  this  town  were  ele&ed,  at  the  period  of 
their  firft  appearance  in  parliamentary  hiftory, 
in  the  6th  year  of  the  reign  of  Edward  VI .  If 
there  were  then  no  corporation  in  Saltafh,  the 
members  of  the  modern  corporation  can  have  no 
right  to  eleft.  On  the  other  hand,  if  there  were 
a  corporation  at  that  time  exifting,  and  if  the 
reprefentatives  were  defied  by  its  members,  the 
right  cannot  now  belong  to  perfons  of  another 
defcription. 

The  charter  of  Valle  torta,  in  itfelf  contains 
proof  of  a  corporate  exiftence,  in  the  burgefles 
to  whom  it  is  addrefled  :  For  though  it  is  now 
underftood  as  a  fetded  rule  of  law,  that  the 
king  alone  can  grant  a  corporate  privilege ;  in 
antient  times,  under  the  feudal  fyftem,    this 

power, 
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power,  to  a  certain  extent,  was  not  confidered 
to  be  peculiar  to  the  foVereign,  but  was  exercifed 
by  every  feudal  lord*.  Though  this  charter 
contains  the  expreffions,  from  whence  the  peti- 
tioners infer  it  to  relate  to  the  landed  rights  of 
the  burgeffes;  as  individuals,  yet  it  has  others 
iikewife,  that  peculiarly  import  a  corporate  fenfe. 
Thus  they  are  to  have  a  prapofitus  of  dieir  own 
tkBion :  Now,  fuch  election  cannot  bt  made  by 
toy  but  a  corporate  body.  No  imposition  for  the 
lord's  ufe  is  to  be  laid  on  the  burgeffes  nifi  per 
•volstntatem  mercatorum.  This  expreffion  implies 
the  exiftence  of  a  guild  of  merchants,  and  em- 
phatically defcribes  a  corporation,  according  to 
the  authority  of  Lord  Chief  Juftice  Rolle,  in 
jus  abridgment ;  who  there  mentions  the  phrafe 
Cilda  metcatoria,  as  in  itfelf  containing  the  grant 
bf  corporate  privileges,  when  ufcd  in  a  charter  f. 
It  appears  in  the  fame  author,  that  a  grant  of 
lands  to  the  inhabitants  of  a  vill,  referring  rent, 
incorporates  them  for  all  the  ,purpofes  of  enjoy- 
ing their  land,  according  to  the  grant^D).  So 
the  charter  prohibits  any  trading  (hip  from  pafs- 
ing  certain  bounds  contra  UbirtMem  cjufdan  vill*. 
Now  fuch  liberim  as  are  there  alluded  to,  are 
altogether  of  a  corporate  kind ;  and  this  fhews, 
likewife,  that  the  benefit  of  trade,  which  was  a 

•  Sec  Vol.  I.  p.  102,  note  A, 
+  1  Ro.  ab.  tit.  Corporation  F,  p.  $13. 

N  2  leading 
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leading  motive  to  the  firft  creation  of  corpora- 
tions in  Europe,  was  one  of  the  objcdts  of  this 
charter. 

The  legal  accuracy  of  expreffion  of  modern 
times  was  unknown  at  the  time  of  this  grant. 
It  is  fufficient  for  the  prefent  purpofe,  that  at 
that  period,  the  above  terms  were  underftood  to 
make  a  corporate  inftitution.  The  ufe  of  the 
word  beirs,  and  the  provifions  reipefting  the 
land  of  the  burgefles,  will  not  prevent  this  ope- 
ration of  the  charter,  any  more  than  the  holding 
lands  aggregately,  will  prove  the  perfons  to  be  a 
corporation.  Madox,  in  his  Firma  Bxrgi,  chap. 
a  and  3,  and  in  the  notes  fubjoined  to  them, 
fhews  fcveral  inftances  where  corporations  have 
held  lands,  under  grants  to  them  and  their  bars; 
and  where  lands  anciently  were  held  by  the  in- 
habitants of  towns  not  corporate. 

Here  is,  therefore,  ample  authority  for  con- 
tending, that  the  burgefles  of  Effa  were  incer- 
poraxtd  by  the  above  charter  (C).  But  if  it 
were  otherwifc,  the  recital  in  Queen  Elizabeth's 
charter  proves  it  to  have  been  a  corporation 
earlier,  (if  it  was  a  corporation  at  all,  before  her 
time);  for  that  eftablifhes  it  by  prefcriptiau 
Again,  the  charter  of  Richard  II.  confirms  the 
privileges  to  them  and  their  Juteeffors.  This 
akmc  implies  a  body  corporate.    So  chat  with- 
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cut  queftion  they  were  a  corporation  from  that 
time  at  leaft. 

Further,  the  charter  of  Elizabeth  creates  the 
freeburgeffes  of  Saltalh,  "  in  aliud  corpus  corpo- 
ratum"  and  grants  to  them  all  the  privileges 
held  under  any  former  right  of  incorporation. 
The  ftile  of  the  firft  ordinances  in  the  conftitu- 
tion  book,  previous  to  that  charter,  and  parti- 
cularly of  the  ordinance  firft  read  by  the  peti- 
tioners, is  in  the  ufual  form  of  the  bye-laws  of 
a  corporation.  This  particular  ordinance  is  alone 
ftifficient  proof  of  a  corporate  authority.  Be- 
fides,  it  is  poflible  that  there  may  have  been 
other  charters  from  the  crown,  though  not  now 
extant :  And  there  have  been  inftances  in  which 
the  evidence  of  long  ufage,  has  induced  the 
courts  to  prefume  a  royal  grant  or  charter.  The 
cafes  of  Eldridge  and  Nott,  in  Cowp.  2 1 5,  the 
mayor  of  Hull  and  Horner  ib.  102,  and  Pow- 
ell and  Milbank  there  cited,  are  of  this  fort. 
The  corporation,  therefore,  exifted  long  before 
{he  town  was  reprefented  in  parliament. 

The  charter  of  Valle  tprta  proves,  that  at  the 
time  of  its  d^te,  Saltafh  was  not  a  royal  borough  j 
and  therefore,  if  a  parliament  had  then  exifted, 
it  would  have  made  no  constituent  part  of  it. 
Reprefentation  mpft  derive  its  origin  from  the 
crown  :  Therefore  this  charter  neither  'did,  nor 
could  give  that  privilege;  and,  confequently, 
N  3  did 
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did  not  give  the  means  of  exercifing  it.  By  aq 
original  charter  of  incorporation,  the  crown 
might  have  conferred  the  right  of  ele&ing  mem- 
bers of  parliament,  upon  the  members  of  the 
corporation,  as  a  perfonal  privilege.  There  is 
not,  indeed,  exprefs  proof  of  fuch  a  grant  to 
this  borough ;  but  when  it  firft  appears  to  have 
fent  reprefentatives,  it  appears  in  a  corporate 
chara&er.  If  the  queftkm  refted  on  prefump- 
tion,  therefore,  it  would  be  prefumed  that  the 
members  were  eledted  by  a  corporate  body. 
But  the  returns  previous  to  die  charter  of  Eliza- 
beth, aftually  prove  the  ele&ions  to  have  been 
made  by  the  corporators  before  that  charter. 
They  are  under  the  common  feal,  and  made  by 
the  major  and  community y  or  the  mayor  and  bwr- 
gejfes ;  a  form  and  ftile  neceffarily  defcriprive  of 
a  corporation.  For  though  the  word  iurgejes, 
ftanding  alone,  is  open  to  other  conftru&ions, 
yet  when  joined  to  a  mayor,  it  is  a  corporate 
name.  Every  fubfequent  return  is  likewife  un- 
der the  common  /eal.t  A  common  feal  is  one  of 
the  diftinguifhing  badges  of  a  corporation  (D.) 
And  though  modern  inftances  might,  perhaps, 
be  produced  of  its  being  feen  in  other  hands,  it 
will  be  found,  on  examination,  that  thofe  in- 
ftances are  an  abufe  only  in  praftice,  and  pro- 
ceed on  an  acknowledgment  of  the  above  gene- 
ral rule.  In  the  fame  manner,  the  word  com- 
munity 
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9&umty  is  a  word  implying  a  corporation,  when 

applied  to  places  in  which  a  corporation  exifts ; 

and  when  joined  to  a  mayor,  it  is  a  corporate 

name. 

The  claufe  of  Queen  Elizabeth's  charter,  by 

which  fhe  impowers  them  to  fend  burgefies  to 
parliament,  is  not  an  original  grant,  but  of  con- 
firmation only  j  for  the  town  had  been  regularly 
reprefented  in  former  parliaments  *.  The  char- 
ter being  only  confirmative,  in  reipeft  of  the 
reprefentation,  it  is  to  be  inferred  from  hence, 
that  it  is  equally  fo  in  refpeft  of  the  right  of 
ele&ion,  which  is  appointed  to  be  by  the  mayor 
and  freeburgeffes.  It  is  to  be  prefumed,  that  the 
crown  a£ts  according  to  law  in  its  charters;  and 
therefore  this  ckufe  of  the  charter  confirmed  a 
fubfifting  ufage  in  the  borough. 

The  uniform  ftile  and  execution  of  the  returns, 
demonftrate  that  the  corporation  had  a  part  in 
the  ele&ions,  both  before  and  after  the  charter 
of  Elizabeth  •,  this  is  fad,  not  fpeculation.  Is 
it  not  more  juft  to  fuppofe,  from  hence,  that  the 
corporation  alone  elefted/than  that  they  formally 

*  The  town  of  Chippenham  (whofc  charter  was  the  fub- 
jeft  of  the  refolution,  cited  in  p.  1 72)  had  fent  members  from 
the  beginning  of  parliaments :  Yet  there  too,  the  charter  of 
Mary  contained  a  grant  of  the  right  of  fending  reprefenta- 
tives,  in  the  fame  manner  as  this  of  Elizabeth  to  Saltafli. 
See  note  (A.) 

N  4    *  authen- 
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authenticated  an  a£t  performed  by  others  ?  The 
burgage  tenants,  as  fuch,  could  neither  have  a 
mayor,  nor  a  common' leal.  It  has  been  faid, 
that  thbugh  they  might  have  been  freemen  at 
the  fame  time,  yet  they  a&ed  as  freeholders  -9 
but  this  fuppofes,  that  the  eleftors  themfelves 
knew  not  in  what  right  they  voted.  The  return 
itfelf  affords  the  beft  evidence  of  the  authority 
by  which  it  was  made,  which  is  manifeftly  a 
corporate  aft. 

In  order  to  avoid  the  decifive  advantage  which 
the  members  of  the  corporation  derive  in  this 
queftion,  from  the  charter  of  Charles  II.  the 
counfel  have  contended,  that  it  was  onfy  ac- 
cepted in  party  and  that  fuch  acceptance  may  be 
lawfully  made.  It  has  been  faid,  indeed,  by  a 
great  lawyer,  that  in  certain  cafes  there  may  be 
a  partial  acceptance  of  a  charter :  But  this  re- 
lates only  to  exifting  corporations  receiving  ad- 
ditional privileges;  and  even  this  point  has  never 
been  judicially  determined.  But  it  never  has 
been  faid  by  any  authority,  that  an  original  char- 
ter of  incorporation  could  be  accepted  in  part. 
The  new  creation  muft  be  conformed  to  en- 
tirely* or  entirely   rejefted  *. 

The 

*  The  opinion  alluded  to  here,  is  one  of  Lord  Mansfield's 
upon  the  Cambridge  Univerfity  Cafe,  reported  by  Sir  James 
Bqrrow,  3  Vol.  p,  16^6,  inthefc  words:  ««  There  is  a  vaft 
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The  charter  of  Charles  II.  was  of  this  fort : 
fThe  old  corporation  was  extindt  by  the  fur- 
render  to  the  king,  as  foon  as  it  was  accepted 

jcleal  of  difference  between  a  new  charter  granted  to  a  ntw 
corporation,  (who  muft  take  it  as  it  is  given)  and  a  new 
charter  granted  to  a  corporation  already  in  being,  and  a&ing 
other  under  a  former  charter,  or  prefcriptive  ufage.  Tho 
fatter  are  not  obliged  to  accept  the  new  charter  in  toto,  an4 
to  receive  either  all  or  none  of  it :  The}-  may  acl  partly  un- 
der it,  and  partly  under  their  old  charter  or  prefcription." 
This  opinion  feems  to  be  given  with  reference  to  a  fuppofed 
cafe  of  two  charters,  incontinent  with  each  other.  In  the 
cafcof  theciry  of  Chefter,  argued  in  the  court  of  King's  Bench, 
in  Hillary  Term,  1 787,  this  queftion  having  been  raifed  in 
argument  at  the  bar,  Mr.  Juftice  Buller  fpoke  upon  it  to  the 
effect  following :  He  fa  id  "  he  knew  of  no  authority  that 
warranted  a  notion,  that  a  corporation  might  accept  a  char- 
ter in  part,  and  rejedt  it  in  part :  That  the  only  pofifrle  cafe 
for  it,  might  be,  where  a  charter  granting  two  diftinft  bene* 
fits  to  the  body,  one  might  be  accepted  without  the  other ; 
though  even  of  this  he  doubted.  But  that  certainly,  if  a 
charter  were  to  contain  a  grant  to  a  corporation,  fuch  at  to 
have  a  mayor,  12  aldermen,  and  24  common  councilmen. 
in  fucji  cafe  the  body  could  not  choofe  for  themfclves,  an$ 
retain  part  of  them :  As,  for  inttancc,  reject  the  common 
council,  and  retain  the  aldermen." 

This  queftion  has  been,  on  former  occafions,  treated  m 
fuch  a  manner  as  to  be  left  in  doubt.  It  feams.  to  me,  that 
jhe  caufe  of  this  confufion  may  have  been,  that  a  fuj>fcqucnt 
charter  has  been  inconfiftent  with  a  former  one.  In  this  cafe 
only,  it  may  be  competent  to  the  grantees,  becanfe  neceffaty* 
to  acoept  it  partially  :  For  otherwife  there  muft  be  a  partial 
furrendcr  by  implication,  or  a  repeal  of  part  of  the  fubfift- 
ing  charter. 

of 
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of  record ;  and  the  new  grant  was,  in  the  legal 
fcnfe  of  the  word,  original. 

But  even  admitting  for  the  fake  of  argu- 
ment, the  do&rine  of  the  oppofite  counfel,  the 
evidence  does  not  warrant  their  application  of  it. 
For  this  charter  is  proved  to  have  been  a&ed 
under  in  every  part ;  in  the  reduced  number  of 
aldermen,  in  the  inftitution  of  a  new  officer  in 
the  corporation  called  the  juflice,  in  the  con- 
stant obfervai\ce  of  the  day  appointed  for  the 
mayor's  ele&ion,  different  from  that  named  by 
Elizabeth's  charter,  and  in  the  election  of  free 
burgeffes,  at  the  pleafure  of  the  corporation. 
But  on  the  other  fide,  they  rely  upon  fpeculative 
arguments  drawn  from  the  uncertain  ftate  of  the 
anttent  conftitution,  to  found  an  exclufive  right 
of  voting  in  the  freeholders. 

Two  modes  of  election  have  been  pointed 
out  by  Lord  Holt,  either  by  burgage  tenure,  or 
by  corporate  right;  and  thefe  he  mentions  as 
the  only  modes,  agd  that  the  burgage  tenure  is 
the  mod  general.  But  he  rpuft  have  been  mif- 
reprefented  here*;  becaufe  the  number  of  bur- 
gage tenure  boroughs,  is  very  inferior  to  that 
of  the  corporate  boroughs ;    (there  not  being 

*  His  obfcrvation,  in  the  fubfequent  part  of  his  fpeech 
here  alluded  to  is,  "  as  to  the  manner  of  election,  every 
burgh  fubfifts  on  its  own  foundation.*'  2  IA  Raymond* 
952,  in  the  cafe  of  Afliby  and  White, 

more 
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more  than  29  of  them)  and  there  are  many  of 
mixed  and  concurrent  rights.  In  fhort,  no 
general  principle  can  be  laid  down  upon  the 
fubje6t.  And  even  Lord  Holt,  whofe  author 
rity  they  fi>  much  rely  upon,  in  the  fame  cafe 
lays  it  down,  that  a  right  of  reprefentation  grant- 
ed within  time  of  memory,  muft  be  to  a  corpora- 
tion, as  no  others  are  capable  of  receiving  it. 
Yet  in  Saltalh,  the  reprefentation  commenced 
within  time  of  memory. 

Burgage  tenures  mean  no  more  than  focago 
land  in  a  borough;  and  exift  in  many  places 
without  giving  a  right  of  ekdtion  f. ,  But  where- 
fofcvcr  they  give  that  right,  the  term  burgage  is 
perfectly  familiar  in  the  town  -,  and  every  inha- 
bitant knows  which  are  the  burgages  pofieffing 
the  franchife,  and  can  defcribe  them  by  their 
boundaries.  Yet  according  to  moft  of  the  wit- 
neffes  in  this  caufe,  and  the  oldeft,  the  people 
of  Saltafh  had  not  heard  the  expreffion,  till  the 
beginning  of  the  prefent  litigation.  An  eftate 
in  fee  makes  no  part  of  the  qualification  of  bur- 
gage tenures ;  yet  the  ordinance  read  from  the 
old  book,  makes  it  neceflary  to  have  fuch  ef- 
tate, before  a  man  can  enjoy  the  privileges  of 
Saltafh. 

i  At  in  London,  York,  &c.  See  Madox  Firmi  Burgi, 

chap.  i.  fed.  8. 

The 
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The  evidence  of  the  reputation  which  ha* 
been  faid  to  be  clear,  is  quite  otherwise ;  it  U 
quite  contradi£tory.  Some  witneffes  fuppofe  it 
to  be  a  right  in  freeholders ;  fome  in  freeholders 
and  the  corporation  concurrently  >  fome,  in  hol- 
ders of  old  hoqfes  or  fcites ;  and  fome  in  free- 
hplders  refiding  in  their  own  houfes  j  only  one 
witnefs  fpeaks  of  burgage  tenants.  But  Mr. 
Clevlanda  though  once  a  freeholder,  never  knew 
them  by  that  name,  and  never  paid  a  burgagd 
yent  for  his  tenement.  How  is  i(  pofiible  to 
reconcile  th$fe  traditions  to  aqy  certain  conchh 
fion  ?  In  the  firft  petition  prefented  to  the  houfe 
in  1780,  they  had  fo  little  thought  of  eftablifh- 
ing  a  right  in  burgage  tenure?,  th^t  they  al- 
ledged  it  to  belong  to  freeholders  generally. 
Even  {larrifon,  upon  th^t  occafion  which  the 
petitioners  confidfr  as  fo  important,  in  175 iA 
defcribed  himfelf  as  a  freeholder  and  inhabitant. 
Where  then  is  the  period  of  this  reputation  tq 
be  fixed  ?  This  circumftance  prove?  it.  to  have 
been  ?s  unfettled  formerly  as  now.-r-On  the 
other  hand,  the  evidence  of  the  charters  and  re-? 
turns  in  favour  of  the  corporation,  is  uniform 
apd  certain.  If  the  reputation  arofe  from  th(j 
abovementioned  bye-law,  as  is  moil  prpbab.le, 
it  is  inconfiftent  with  the  claim  cf  the  petiti- 
oners; for  that  requires  land  in  fee.  But  the 
authority  that  made  that  regulation  was  compe- 

tcnet 


S  A  L  T  A  S  H.  189 

lent  to  repeal  it.     This  was  done  infal  as  foon 
as    the  corporation    began   to    admit   perfons 
among  them  who  had  no  land.     The  ordinance 
was  plainly  an  tmovaticn  at  the  time  it  paffed, 
and  might  be  departed  from,  whenfoever  the  cor- 
poration who  made  it,  might  think  proper;  Pre- 
vious to  it,  no  qualification  by  land  was  necef- 
fary :  While  it  exifted,  the  right  of  admiflion 
to  the  corporation,  and  confequently  the  right 
of  voting,  depended  on  land.     The  period  of 
its  exiftence,  was  long  enough  to  eftablifh  thofe 
forms  of  praftice  in  the  corporation,    of  doing 
fealty  and  entring  deeds  upon  admiflions,   from 
whence  it  is  eafy  to  trace  the  origin  of  that  tra- 
ditional evidence  now  brought  forward.     After 
the  corporation  had  annulled  the  bye-law,  they 
Jiad  a  general  right  of  admitting  all  perfons  bur- 
geflfes  indifcriminately,  and  the  old  forms  be- 
came ufelefs. 

A  corporation  has  neceffarily  incident  to  it, 
a  power  of  continuing  its  members  by  eleftion  * 
and  where  no  particular  mode  of  eledtion  is 
pointed  out  in  the  firft  inftitution,  this  power 
jefides  in  die  whole  body.  There  being  no  evi- 
dence of  any  particular  inftitution  of  this  fort 
-in  Sakafti,  before  the  charter  of  Elizabeth,  and 
none  being  given  therein,  the  corporation  pof- 
fefied  this  incidental  power  after  that  charter, 
juft  as  before.    A  -corporation  may  limit  itfelf 

in 
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in  the  exercife  of  this  power ;  and  fuch  limi- 
tation appears  to  have  been  made  here  by  the 
above  ordinance.  But  the  acceptance  of  die 
charter  of  Charles  11.  abfoliitely  repealed  any 
limitation  of  that  fort ;  and  the  fubfequent  con- 
tinuance of  the  old  forms  in  pra&ice,  could  not 
alter  the  right.  If  there  is  no  mode  of  obtain* 
ing  reprefentation  but  by  charter,  then  the  cor- 
poration manifcflly  poffefles  it  by  the  chatter  of 
Elizabeth ;  the  acceptance  of  which  was  con- 
clufive  upon  all  who  received  it,  and  the  rights 
and  powers  of  which  were  continued  by  the 
charter  of  Charles  II.  The  right  of  elcding 
reprefentatives,  no  doubt,  cannot  be  altered,  or 
aflfe&ed  by  any  bye-law -,  and  therefore  this  or- 
dinance, however  it  might  reftrain  the  enjoy- 
inent  of  the  liberties  of  the  town,  could  not  in- 
clude among  them,  that  of  voting  at  ele&ions; 
If  the  freemen  only  had  it  before,  it  remained  to* 
them  in  the  fame  manner  afterwards. 

Mr.  Gaborian  ftands  alone  in  his  evidence,  in 
applying  the  term  freeburgefs  to  the  freeholders; 
and  in  this  is  contradicted  by  the  other  wtt- 
neffes ;  nor  is  the  circumftance  in  itfelf  proba- 
ble. It  is  alfo  contrary  to  the  terms  ufed  in  the 
returns  of  1714  and  17 18,  in  which  thefe  words 
are  contradiftinguiflhed  from  each  other.  The 
witnefs  fpeaks  under  di&ppointment  in  his  ex- 
pectations 
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pe&ations  in  the  borough,  and  on  that  account 
his  evidence  fhould  be  received  with  diftruft. 

Mr.  Clevland's  exprefiion  of  recovering  the 
right,   ihews  at  lead  that  be  confidered  it  to 
have  been  loft.     If  it  had  been  thought  efta~ 
blifhed  according  to  the  returns  of  17 14  and 
17 1 8,    is  it  probable  that  it  would  ever  have 
been  abandoned  ?   The  number  of  freeholders 
is  ftated  to  have  been  150:   Yet  that  of  the 
corporators  feldom  exceeded  20 ;   except  for  a 
fliort  time,  during  the  diflentions  which  occafi- 
cned  the  new  charter.     They  could  at  all  times 
have  trebled  die  whole  number  of  the  freemen, 
and  yet  never  offered  to  difturb  their  repeated 
exercife  of  the  right     In  1772,  when  the  wit- 
neffes  fay  there  was  a  ftrong  conteft,  all  the  free- 
men together  did  not  amount  to  20;.yet  no 
freeholder  thought  of  fuggefting  their  preten- 
tions to  either  candidate.     Even  admitting  the 
excufe  refpedting  Mr.  Buller's  intereft,  there  was 
more  than  enough  without  him.     The  reafon 
given  for  the  former  acquiefccncc,  in  complai- 
sance to  Mr.  Clevland,  cannot,   in  the  nature 
of  things,  have  been  the  real  caufc  of  it.    It 
is  not  credible,  that  a  man  would  allow  another 
to  deprive  him  of  fuch  great  advantages  of  his 
property,  out  of  friendship 5  or  that  a  man's  friend 
would  be  rnftrumental  in  fuch  an  a£h    Nor  is 
it  credible,  that  fuch  a  valuable  privilege  as  is 

con- 
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contended  for,  would  have  been  pafled  by,  ih  a 
public  furvey  and  faie  of  the  lands  to  which  iff 
is  now  fuppofed  to  appertain,  fcf  lately  ay  fince 
177a;  if  there  had  been  any  fincere  belief  of 
the  exiftence  of  the  right,  or  of  the  means  of 
eftablifliing  it,  in  the  minds  of  thofe  whom  it 
concerned.  All  thefe  circumftances,  conne&ed 
with  the  length  of  pofleflion  6n  the  fame  fide; 
much  outweigh  the  vague  account  of  reputa- 
tion. 

It  is  remarkable,  that  the  returns  in  17 14  and 
17 1 8,  are  under  the  common  feal,  like  all  the 
reft.  The  particular  form  uftd  upon  thofe  oc- 
cafions,  differs  from  every  other;  and  being- 
found  only  in  two  inftance*  out  of  (o  many,  muft 
be  confidered  as  irregular  exceptions  to  the  ge- 
neral courfe.  The  body  of  the  return  is  the 
material  part  of  it*  and  that  like  all  the  reft,  de- 
clares the  ele&ion  in  thefe  inftances,  to  have 
been  made  by  the  mayor  and  burgeffesy  u  e.  by 
the  corporation.  The  perfons  who  fign  their 
names,  do  it  in  die  form  of  atteftation,  cc  In 
witnefs  whereof,  &C,"  i.  e.  in  witnefs  of  the  faid 
election  by  the  mayor  and  burgejfes ;  and  do  not 
ftate  the  ele&ion  to  have  been  made  in  any  other 
right,  than  that  which  the  form  defcribes.  The 
time  of  the  firft  appearance  of  thefe  returns  is* 
very  material  \  it  was  at  the  beginning  of  the 
Hanover  fucoeOion,  and  when  the  kingdom  was 

irf 
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in  a  very  unfcttlcd  ftate.  This  may  hare  given 
encouragement  to  new  fchemes  in  politics.  Per- 
haps Mr.  Bulier,  the  Recorder,  may  have  en- 
tertained a  notion  of  converting  this  into  a  bur* 
gage  tenure  borough,  with  a  view  of  aggran- 
dizing his  fortune  and  family  under  the  new  go- 
vernment *.  Something  of  this  fort  muft  be 
recurred  to,  in  order  to  account  for  the  lingu- 
lar and  temporary  diftindions  of  thefe  two  re- 
turns. 

The  new  evidence  upon  the  prefent  trial, 
called  the  Copy  of  a  poll,  comes  out  in  a  very 
fufpicious  manner,  and  deferves  but  little  credit. 
Though  two  trials  have  been  had  upon  the 
queftion,  it  has  never  been  heard  of  before. 
But  when  attentively  examined,  it  will  be  found 

*  This  method  of  explaining  the  circumftances  of  the  re* 
turns,  is  not  very  probable.  Mr.  Boiler  is  (aid  to  have  op- 
pofed  the  court  mcafutes  at  this  time;  and  the  friend  whom 
he  fupported,  Mr.  Shippen,  was  a  determined,  enemy  to 
them.  It  was  not  long  after  this  deftion,  that  he  was  fent 
to  the  Tower  by  a  vote  of  the  Houfe,  for  fpeaking  difre- 
fpedfully  of  the  king  and  his  family.  See  1 8  Journ.  653. 
4  Deer.  1717.  Hill  and  Bladen  the  petitioners  againft 
theele&ion  in  17 14-1 5,  in  which  the  Bulier  intereft  pre- 
vailed, (as  mentioned  in  p.  133  in  the  note)  were  for  the 
court ;  as  may  be  inferred  from  the  promotion  oi  the  firft 
of  them  to  an  Irifh  peerage,  and  a  feat  in  the  privy  council 
of  Ireland  ;  and  of  the  other  to  a  feat  at  the  board  of  trade, 
about  two  years  afterwards.  See  ChnmoUgkal  Rtgifter  of 
the  year  17171  in  July  and  September.   . 

Vol.  II.  O  to 
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tp  add  nothing  to  the  cafe  of  the  petitioners, 
and  rather  tends  to  fhew,  that  the  right  of  free- 
holders was  not  then  eftablifhed.  It  is  more 
likely  to  have  been  a  paper  of  one  of  the  can- 
didates, containing  a  ftate  of  the  votes,  than  a 
copy  of  the  poll.  It  has  four  names  fet  down, 
which  do  not  appear  to  have  voted,  though  they 
might  have  turned  the  election;  they  are  no 
part  of  the  poll,  and  inferted  only  as  a  private 
obfervation  of  the  writer.  But  admitting  it  to 
t£  a  ftate  of  the  poll,  how  does  the  cafe  ftand  ? 
There  are  only  thirty-one  votes  in  all,  though 
the  borough  is  faid  to  contain  five  times  that 
number  of  freeholders ;  (and  it  fhould  be  re- 
membered, that  the  being  received  on  a  poll,  is 
riot  proof  of  the  validity  of  a  vote,)  Fifteen 
voted  for  Elford,  1 2  of  whom  were  corporators : 
Bladen,  the  lofing  candidate,  had  12,  of  whom, 
only  fix  were  corporators  *.  So  that  if  he  could 
have  fet  afide  the  three  who  were  not  fb,  upon 
ElfonTs  poll,  there  would  have  been  ftill  a 
majority  againft  him,  and  that  probably  was  the 
lieafon  why  he  did  not  petition.  It  is  not  to  be^ 
believed,  that  the  numbers  in  a  contefted  elec-. 
tion,  would  have  been  fo  few,  if  the  freeholders 
had  at  this  time  been  allowed  to  vote.  Fur- 
ther, the  return  of  this  ele&ion  is  fignedby  only 
%wo  or  three  who  are  not  corporators. 

•  This  was  proved  from  the  books* 
ii.  Much 
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Much  ftrefs  has  been  laid  on  the  names  fign- 
ed to  the  returns;  but  the  figning  is  not  proof 
of  voting,  nor  part  of  the  election.  None  of 
the  returns  before  the  time  of  Charles  I.  have 
ahy  names  figned  to  them.  Several  perfons  are 
jSrbVtfd  to  have  figned;  Who  had  no  pretence  to 
tie  called  voters,  and  many  more  may  have  fign- 
e3  in  the  fame  way.  In  1741,  this  was  the 
cafe  i  therefore  thtf  trick,  as  it  is  called,  to  avoid 
the.effeft  of  Harrifon's  figning,  was  certainly 
not  peculiar  to  the  ele&ion  in  175 1. 
'  All  that'  can  be  colle&ed  from  the  evidence 
relating  to  the  cle&ioi)  in  1722,  fuppofing  it  to 
be  true,  only  proves,  that  freeholders  at  that 
time  claimed to  vote;  for  there  is  no  evidence 
of  voting,  or  even  of  the  produdkion  of  deeds, 
or  of  the  returning  officer's  having  afked  for 
them :  And  the  event  renders  it  probable,  that 
they  did  not  vote ;  for  Buller  and  Carew,  who 
were  moft  likely  to  have  fucceeded  upon  that 
intereft,  were  defeated  and  did  not  petition. 

From  this  period,  to  the  year  1780,  they  have 
not  endeavoured  to  enforce  the  claim.  If  after 
having  lain  fo  long  dormant,  it  ftiould  be  coun- 
tenanced now  for  the  firft  time,  encouragement . 
would  be  offered  for  endlefs  queftions  in  almoft 
every  antient  borough  in  the  kingdom.  In  17 14 , 
when  this  queftion  was  firft  ftirred,  many  were 
living  who  could  have  remembered  the  pro- 
O  2  ceedings 
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cecdings  of  the  laft  century,  and  perhaps,  all  the 
records  of  the  borough  were  then  in  existence. 
If  the  right  had  been  furfi  as  the  petitioner  coo* 
tends  for,  they  muft  have  contained  abundant 
evidence  of  it.  The  firft  and  fecond  numbers 
of  the  conftitution  bopk  *,  probably  edified 
then,  and  their  contents  could  not  have  been 
unknown.  Therefore  the  negle&ing  to  prafe-. 
cute  this  claim  at  that  time,  affords  a  very  ftrong 
argument  againft  it,  and  gives  reafon  to  believe^ 
that  the  freeholders  of  that  day  were  afraid  to. 
rifle  a  trial,  from  a  fenfe  of  the  weakness  of 
their  caufe. 

The  counfel  concluded,  with  warning  the 
Committee  againft  the  dangerous  precedent  they 
would  eftablifh,  if  after  two  concurring  decifiona 
upon  the  cafe,  they  fhould  open  a  new  fcenc  for 
litigation,  by  deciding  contrary  to  them* — Tha^ 
the  weight  of  two  folemn  judgments  of  an  im- 
partial court  of  juftice,  ought  not  eafily  to  be 
moved,— That  on  this  third  trial,  the  petitioners 
had  not  in  the  leaft  ftrengthened  their  cafe,  but 
that  on  the  part  of  the  fitting  members,  the  ar- 
gument had  acquired  additional  force. 

Reply.  The  counfel  for  the  petitioners  ob- 

ferved  in  reply,  That  if  the  privilege  in  quef- 

•  Seep.  114. 
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idem  had  ever  been  annexed  to  land,  or  tenure, 
it  was  immaterial  by  what  name  it  might  have 
been  called;  whether  the  perfons  might  have 
been  called  burgage  tenants,  owners  of  antient 
hoqfes,  or  limply  freeholders;  in  either  cafe  it 
means  the  Tame  thing.  It  would  be  in  vain  to 
endeavour  to  raife  a  puzzle  about  names,  if  the 
fubftance  of  the  right  were  eftabliflied :  If  it  did 
not  anriendy  belong  to  the  corporation,  it  can* 
not  at  this  day,  and  muft  be  adjudged  to  the 
owner  of  land. 

Without  difcufling  here  the  polition,  that  the 
right  of  reprefentarion  could  not  be  derived 
from  the  original  charter  of  Valle  torti,  (which 
might  perhaps  be  denied)  the  truth  of  it  may 
be  admitted  in  this  argument ;  becaufe  when  the 
borough  became  the  property  of  the  crown,  the 
tenants  held  of  the  crown  in  the  fame  right  as 
they  had  before  held  of  their  lord.  This  is  im- 
plied in  the  firft  royal  charter  of  confirmation. 
The  alteration  of  the  feignory  made  no  change 
\n  the  ftate  of  the  tenures.  The  confirmation 
is  made  to  them  and  their  heirs  as  well  as  Juc- 
cejfors  i  therefore  if  the  tenure  conferred  any  pri- 
vilege before  it  became  a  royal  borough,  that 
privilege  remained  as  before.  This  argument 
therefore  leaves  the  cafe  in  the  fame  ftate  as  it 
found  it. 

O3      .  It 
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It  is  not  neceflary  for  the  petitioners  to  con- 
tend, that  this  was  not  a  corporation  antecedent 
to  the  charter  of  Elizabeth  $  becaufe,  whether 
it  were  or  were  not,  the  evidence  leads  to  the 
fame  conclufion,  viz.  That  it  confided  of  the 
fame  perfons  as  compofed  it  afterwards,  and  till 
1753,  i.e.  of  burgage  tenants.  Queen  Eliza- 
beth found  them  a  feudal  corporation  fo  com- 
pofed, and  neceflarily  erefted  them  in  aliud 
corpus  corporaium,  and  fubftituted  this  body  cor- 
porate as  lord  of  the  borough  inftead  of.  the 
crown :  But  this  could  not  affeft  the  preceding 
right  of  ele&ion  in  thefe  burgage  tenants. 

It  has  been  faid,  there  may  have  been  fome 
other  charter,  befides  thofe  which  appear;  but 
there  is  no  ufage  in  this  cafe  that  can  lead  to 
any  fuch  prefumption. 

It  is  impoffible  to  have  other  proof  of  voting, 
where  there  is  no  conteft,  than  that'af  attend- 
ing the  eleftion,  and  figning  the  return;  "the 
fignature  is  even  more  effectual  thaa  the  voting, 
for  it  is  the  aft  of  election  complete. 

The  obfervations  of  Glanville  *  on  the  forms 
of  returns,  diminilhes  the  effecl  which  the  coun- 
fel  on  the  other  fide  would  attribute  to  the  form 
and  atteftation  of  the  early  returns  for  this  bo- 
rough.    There  are  many  inftances  in  which  the 

•  P.  ss  and  36  of  his  reports  before  recited  in  the  Lyme 
Cafe,  p.  76. 

returns 
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returns  are  made  under  the  common  feal,  or  by 
the  corporation,  though  the  ele&ion  is  made  in 
a  different  right ;  as  in  the  cafe  of  Aldborough  *■ 
in  Yorkihire,  when  the  inhabitants  at  large  eledt- 
€d,  iojourn.  418. — Of  Prefton  %  before  the 
Seled  Committee,  in  1781,  in  the  fame  qlr* 
cumftances.— Of  Windfor  V  where  paying  (cot 
and  lot  gives  the  right, — Of  Bridport  f,  i% 
April,  4  Chas.  I.  1  Journ.  882,  and  29  Journ, 
204,  and  Shaftefbury,  1 1  Journ.  478,  which  are 
the  fame.  In  the  latter  cafe,  there  were  22  re- 
turns  under  the  common  feal,  and  in  the  cor- 
porate name.  St.  Germains  has  no  corporation, 
yet  there  is  a  common  feal  to  its  returns  $. 

Where  there  happens  to  be  a  corporation/ 
what  is  more  natural,  than  that  the  mayor,  as 
returning  officer,  fhould  affix  the  common  feal 
to  a  public  aft  ?  In  the  returns  of  Saltafh  in 
$714  and  1718,  at  which  time,  it  is  not  denied 
on  the  part  of  (he  fitting  members,  many  figncd 
who  were  not  corporators,  the  common  feal  was 
ufed.     The  argument  that  thefe  prions  figned 

•♦♦Sec  vol.  i.  p.  16. 

+  Sec  p.  93  in  the  cafe  of  Lyme. 

$  The  return  for  St.  Germains  in  1768s  is  in  the  follow- 
ing form.  "  In  witnefs  whereof  the  Portreve  and  Bailiffs 
have  pat  their  hands  and  the  commit  feal  of  the  borough.". 
It  is  figned  by  the  Portreve  and  14  others;  and  has  a  feal 
which,  as  I  have  been  informed,  contains  the  arms  of  the 
Eliot  family.    Set  Note  D. 

O  4  their 
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their  names  only  to  atteft  the  ele&ion,  and  not 
as  having  made  it,  is  a  mere  play  upon  words, 
.  It  is  impoffible  &  read  thefe  returns  without 
being  convinced,  that  the  burgage  tenants  in 
this  aft,  made  a  direft  and  pofitive  declaration 
of  their  right,  and  of  their  exerting  it  upon  that 
occafion. 

They  would  infer  on  the  other  fide,  that  it 
had  been  a  pra&ice,  to  admit  ftrangers  to  fign 
their  names  to  the  returns;  but  the  only  poll 
extant  carries  convincing  proof  of  the  contrary* 
None  figned  the  returns  of  1713,  who  are  not 
on  the  poll  as  voters  for  the  fuccefsful  party  $ 
but  feveral  voted  who  did  hot  fign  the  return. 
Befides,  the  fapie  names  continually  occur  in 
thefe  returns.  The  indorfement  on  this  copy 
of  the  poll,  dated  the  day  after  the  election, 
proves  alfo,  that  it  could  have  been  no  other 
than  a  Copy  of  the  real  poll,  and  not  a  paper  of 
calculation.  This  paper  affords  pofitive  proof,  . 
of  what  without  it,  refted  on  preemption  $ 
namely,  the  aftual  voting  of  freeholders  in  that 
right.  If  it  had  been  difcovered  before  the  trial 
of  the  firft  petition,  it  is  probable  that  trial 
would  have  had  a  different  conclufion.  It  can- 
not be  fuppofed  that  it  would  have  been  fup- 
preffed  on  the  part  of  the  petitioners,  being  fq 
ftrong  a  confirmation  of  their  cafe.  If  any  im- 
putation falls  upon  either  party  on  account  of 

the 
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die  want  of  written  evidence,  the  corporation 
Jhould  fuflfer  for  the  deftru&ion  of  their  own 
books.  Supported  as  the  petitioners  have  been 
"by  the  partial  remnants  of  the  corporation  re* 
cords,  they  would  fearch  every  other  with  con* 
fidence. 

What  would  be  the  event,  m  if  on  a  trial  of 
tiiis  fort  in  Weftminfter-hall,  the  defendant  (a& 
is  the  cafe  here)  fhould  call  no  witnefles  ?  The 
judge  would  direft  the  jury  to  believe,  that 
every  inhabitant  of  the  town  would  fay  the  lame 
as  the  reft,  becaufe  the  defendant  does  not  ven- 
ture to  examine  one  of  them.  Here  then,  the 
fitting  members  may  be  faid  to  have  the  una- 
nimous evidence  of  the  whole  borough  in  their 
favour.  It  is  fcarce  poffible  that  fuch  opinion 
fhould  not  have  been  founded  in  fa6fc.  If  eleven 
witnefles,  in  a  private  fuit,  had  proved  fuch  1 
reputation  of  a  prefcriptive  right,  without  any 
others  fpeaking  to  the  contrary,  a  judge  would 
hardly  take  the  pains  to  fum  up  the  evidence  t<J 
the  jury :  He  would  confider  the  cafe  as  efta- 
blifhed  beyond  a  doubt. 

The  petitioners  abfolutely  deny  any  right  in 
the  members  of  the  corporation ;  but  even  if 
that  point  could  be  determined  otherwife,  it 
ought  not  to  deprive  the  freeholders  of  the  right 
belonging  to  their  tenure.  Upon  a  fuppofition 
of  fuch  concurrent  right,  the  majority  would 
ftiU  be  for  the  petitioners  in  this  ele&ion. 

The 
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£utpbtt«d  *6  be  a  copy  of  die  poll,  and  corte. 
ipondcd  with  the  return  of  the  ele&ton  f.  That 
there  could  be  no  juft  caufe  of  fufpeding  it> 
as  its  prefent  ufe  could  never  have  been  forefeea 
by  the  writer ;  and  it  had  been  preferred  among 
the  family  papers  of  thofe  moft  likely  to  poflefs 
it  rightfully.  That  the  objection  came  very 
unfavourably  from  the  corporation,  who  could 
give  no  account  of  the  lofs  of  their  records. 

The  Committee  refolved  to  admit  the  evi- 
dence. 

On  the  fame  day  the  petitioners  offered  ano- 
ther paper,  as  a  copy  of  a  poll,  in  December 
17 1 8  j  but  it  was  not  properly  authenticated  by 
Evidence,  like  the  former,  and  on  that  account, 
not  received  by  the  Committee. 

eflertd  in  evidence,  1  copy  of  a  deed  that  was  burnt  by  the 
ixe.  The  copy  was  taken  by  one  Mr.  Gardner  of  the 
temple,  who  (aid,  he  did  not  Examine  it  by  the  original^ 
hut  hfe  Wrtt  it,  aftd  it  always  lay  by  him  as  a  t*oe  copy* 
AAA  the  fcburt  agreed  to  hare  it  read,  die  original  deed  being 
prof  cd  tb  be  burnt."  In  the  Report  of  the  fame  Cafe,  in 
%  Keb»  5461  it  is  faid,  the  court  held  it  to  be  good  evi- 
dence, "  as  welt  as  teftimony  of  a  witnefs  of  the  contents 
of  k  deed  bufto  j  which  wa*  allbwed  to  my  Lord  Cooke, 
#1(6  witndftd  a  conveyance  art  Sir  Chriftopher  Haydon's 
Ctfc|  and  iii  one  Donfe's  Cafe  at  the  Oxford  Aflizes,  the 
like  evidence :  And  per  Tivt/de*,  in  Thin's  Cafe,  fuch  a 
copy  was  allowed  without  examining/9 
+  This  was  produced  in  evidence* 

ru 
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The  CASE  of  the  BOROUGH  of 
SALT  ASH  in  1787. 

A  Writ  having  iflUed  in  the  month  off  Q€b> 
1786,  for  cle&ing  a  member  for  Saltalh,  in  the 
room  of  the  prefent  Lord  (Iawke(bury»  upon 
his  promotion  to  a  peerage,  a  conteft  eofuedi 
between  the  fame  parties  in  the  borough  who 
had  contended  before.  Lord  Morningtgft  was 
ele&ed  by  the  members  of  the  corporation,  and 
returned.  Major  Lemon,  who  oppofed  him* 
was  fupportcd  by  the  burgage  tenants.  There, 
were  nine  votes  on  the  poll  for  the  fitting  mem- 
ber ;  but  41  perfons  tendered  their  votes  as  bur- 
gage tenants  for  Major  Lemon,  who  petitioned 
againfi:  die  cle&ion  and  return  of  Lord  Mor- 
nington. His  petition  ftated  generally,  "  That 
the  mayor  and  returning  officer  behaved  with 
partiality  in  favour  of  Lord  Mornington,  by  re- 
jecting the  votes  of  feveral  perfons  who  had  an 
undoubted  right  of  voting,  and  who  tendered 
.  their  votes  for  the  petitioner;  and  by  admltting- 
on  the  poll  for  Lord  Mornington  the  votes  of 
feveral  perfons  who  .had  no  right  to  vote,  whereby 
he  was  improperly  returned  as  duly  ele&cd  V 

#  Sec  Votc9,  p.  7  j,  Feb.  7.  1 7*7. 

The 
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The  Committee  appointed  to  try  the  merits 
of  this  ele&ion  met  April  25,  1787,  and  con- 
lifted  of  the  following  members : 

Sir  John  TreVelyan,  Bart.  Chairman. 

Francis  John  Browne,  Efq;  John  Kynafton,  Efq; 

Henry  James  fyeg  Efq;  Lord  Duncannon. 

John  Scott,  Efq;  of  Wtjtiot.  Edward  $uflrworth;  Efq; 

Jolhoa  Grigby,  Efq;        '  Hon.  Chappie  Norton. 

Charles  Alex.  Crickitt,  Efq;  Thos.  Edwards  Freeman,  Efq; 

Jeremiah  Crucchley,  Efq;  John  Benton  Cawthorne,  Efq; 

%  ,yLord  Vifcoont  Maitland,  petitioner's  nominee. 
'  William  Young,  Efq;  fitting  member's  nominee* 

The  Hon.  Mr.  Erflrine  and  Mr.  Serjeant  Lawrence  were 
counfel  for  the  petitioner ;  Mr.  Graham  and  Mr.  Doogla* 
for  the  fitting  member. 

The  general  ftate  of  the  cafe  in  evidence  and 
argument,  upon  this  trial,  being  the  fame  as  be- 
fore, except  in  fome  points  which  I  fhall  men- 
tion', :I  have  thought  it  better  to  publilh  my  re- 
port of  the  former  trial,  as  it  ftood  before  the 
pr$fent;  and  only  to  note  the  particulars  in 
which  this  cafe  differs  from  that. 
*  The  counfel  for  the  fitting  member  did  not 
think  proper  now  to  repeat  their  objeftion,  raifed 
upon  the- authority  of  the  former  decifions,  to  the 
petitioner's  right  of  proceeding  in  the  cauief  *. 

#  Sec  before,  p,  109. 

On 
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On  die  part  of  the  petitioner  the  lame  evi~ 

c&ence  was  produced  as  before,  except  that  his 

«rounfel  did  not  read  the  ordinance  from  the  con- 

l?litution  book,  recited  in  p.  1 25  *  5  but  the  fitting 

member  read  it,  as  making  for  him. 

The  additional  evidence  of  the  returns  has  been  * 
already  noticed  in  thofe  places  to  which  they  rela-  * 
ted  f.  Some  doubt  was  intimated  by  a  member  of 
the  Committee  as  to  die  propriety  of  producing 
the  conftitution  book  in  evidence,  without  giving 
an  account  of  the  perfons  or  place  from  whence 
it  came.    This  occafioned  a  reference  to  the 
minutes  of  the  firft  Committee  of  178 1,  for  the 
evidence  of  a  Mr.  Vial,  fince  deceafed.    This 
gentleman  was  fteward  to  Mr.  Buller;  and  when 
the  latter  refolved  to  bring  forward  the  queftion 
of  the  right  of  ele&ion,  previous  to  1780,  went 
by  the  dire&ion  of  Mr.  Mayhow,  formerly  town 
clerk  of  Saltalh  and  then  refiding  abroad,   to 
a  houfe  of  his,  in  which  feveral  papers  belonging 
to  him  were  depofited,   to  fearch  for  fuch  as 
contained  any  information  relating  to  the  affairs 
of  the  borough.     There  Mr.  Vial  found  this 
book,  in  the  ftate  in  which  it  was  produced  to 
the  Committee :  Many  leaves  had  been  cut  or 
torn  out,  but  it  was  then  regularly  paged;  which 
muft  have  been  done  fubfequent  to  the  mutila- 
tion of  it. 

»  The  laft  in  that  pigc.  +  P.  1  j«,  3. 
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When  the  copy  of  the  poll  of  1713  was  offered 
in  evidence,  the  counfel  for  the  fitting  member 
obje&ed  to  its  admifiibility ;  and  fopported  their 
©bje&ion  by  the  fame  arguments  as  I  have  re- 
lated in  the  former  report;  which  received  a 
fimilar  anfwer  from  the  other  fide,  and  the  fame 
decifion  from  die  Committee. 

The  moil  material  difference  in  the  petition- 
er's cafe  confided  in  a  paper  difcovered  fince  die 
former  trial*  containing  inftru&ions  for  a  poll 
previous  tp<  m  ele&ipn  in  1722.  The  counfcl 
for  the  petitioner  offered  it  as  a  paper,  lhewing 
the  reputation  thep.  received  of  die  right  of 
dc&ion,  which  they  would  prove  to  be  in  die 
hand  writing  of  Mr.  Hickes,  at  that  time  town 
clerk  of  Saltafh,  and  long  fince  dead,  contain* 
ing  his. opinion  upon  the  point.  Hickes  was  an 
adtive  partizan  of  the  party  that  oppoftd  the 
Buller  intereft  in  that  ele&ion. 

The  counfel  for  the  fitting  member  obje&ed 
to  this  paper's  being  received  in  evidence.  They 
faid,  That  the  fituation  of  Hickes  on  this  occa- 
fion,  was  fuch  as  to  render  any  opinion  of  his 
upon  the  fubjeft,  conveyed  in  fuch  a  manner, 
and  at  fuch  a  time,  nugatory.  That  no  opini- 
ons of  men  could  be  confidered  as  containing 
evidence  of  reputed  ufages,  but  fuch  as  were 
impartial  and  foberly  given;  but  this  paper  would. 
2  fliew 
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ihe#  the  conduft  of  an  agent  in  a  contefted  elec- 
tion j  who  neceffitrily  ftrains  every  poifit,  and 
lift*  every  means  in  his  power,  of  gaining  His 
object.  That  Hiekes  was  known  to  have  been 
an  attorney,  and  probably  afled  iit  that  charac- 
ter here:  It  is  the  duty  of  fuch  men  fb  em- 
ployed,  to  prepare  for  every  difficulty!  and  if 
thia  paper  really  were,  what  it  purports  to  be* 
ififtru&kms  for  a  poll  previous  to  the  eleftidf* 
Of  eourfe  it  would  be  contrived  fo  as  "heft  tt* 
ferve  the  purpofe  of  the  party,  for  lirhofe  ufe  it 
wia  made.  Objc&ions  might  have  been  ex- 
pefted  that  were  never  a&ually  made,  and  a 
ftate  of  votes  given  that  never  took  placfc.  That, 
in  fhort,  it  did  not  appear  that  the  paper  waa 
ever  made  ufe  of  at  an  ele&ion,  or  evtr  left  thft 
defk  of  him  who  made  it ;  and  under  thfcfe  cir- 
cumftanccs  could  not  be  relied  on,  as  contain- 
ing evidence  of  reputation  of  the  right  of  elec- 
tion.. 

On  the  other  fide  it  was  eontehded  to  be  ad- 
rmffible  and  proper  evidence,  to  fheto  that  the 
town  clerk*  a  member  of  the  corporation,  enter- 
tained the  opinion  to  be  discovered  from  the 
contents  of  this  paper,  of  what  the  right  ot 
tte&ion  was  j  particularly,  when  in  favour  of  a 
right  making  againft  the  corporation;  That  if 
any  perfon  had  heard  him  declare  his  opinion  to 
the  fame  eHeft,  it  might  be  given  in  evidence 
Vol.  II.  P  by 
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by  fuch  perfon  now;  and  much  more  is  it  to  be 
received,  in  its  prefent  ftate,  when  reduced  into 
"writing,  and  fo  far,  more  certain  than  when  deli- 
vered from  the  memory  of  a  convocation  had 
long  ago.  That  even  if  Hickes  had  been  an 
attorney  for  the  party,  (though  that  was  not  thp 
cafe  for  aught  that  appears)  the  contents  of  the 
paper  were  fuch,  that  this  circumftance  would  not 
prevent  their  operation,  to  (hew  his  indifferent 
and  impartial  opinion  upon  the  fubjedt  *  becaufe 
it  fhews,  that  both  parties  muft  have  afted  upon 
an  acknowledgment  of  the  fame  right  of  elec- 
tion. That  the  paper  was  not  produced  as  evi- 
dence of  any  fatt  relating  to  the  eledion ;  as, 
that  A.  had  a  vote,  or  B.  had  not;  that  C.  was 
a  freeholder,  or  D.  a  freeman ;  but  merely  that 
the  town  clerk  thought  that  burgage  tenants  had 
the  right  of  election  in  Sakafh :  That  in  this 
view  it  fignified  little  upon  what  occafion,  or  for 
what  purpofe,  the  paper  might  have  been  framed; 
becaufe  thefe  circumftances  could  not  in  the  lead 
affedt  the  conclufion  to  be  neceffarily  drawn  from 
it,  of  the  writer's  fentiments,  in  regard  to  the 
conftitution  of  the  borough. 

The  Committee  were  of  opinion,  that  the 
paper  was  admiflible  evidence. 

A  perfon  who  had  been  Hickes's  clerk,  proved 
ic  to  be  in  his  hand  writing ;  and  faid  Hickes  was 
an  attorney.    No  queftion  was  afked  as  to  the 

time 
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time  or  place  of  its  difcovery.  The  adjoining 
page  contains  an  exadt  copy  of  this  paper;  to 
which  I  have  added  the  two  explanatory  notes, 
which  the  reader  will  obferve  at  the  bottom  of  it. 

Another  piece  of  evidence  produced  for  the 
firft  time  upon  this  trial,  was  a  letter  dated  24th 
of  March,  1754,  from  Mr.  Rogers,  a  member 
of  die  corporation  of  Saltafh,  father  of  the  pre- 
fent  Sir  Frederick  Rogers,  to  Mr.  Clevknd,  who 
was  then  member  for  Saltafh,  and  for  whom  he 
was  an  attive  friend  in  the  borough;  in  which, 
difcourfing  of  the  ele&ion  then  approaching,  he 
informs  Mr.  Clevland  "  of  a  report  that  Mr. 
Buller  intended  to  make  freehold  votes;  and 
confiders  whether  it  might  not  be  proper  to  be 
prepared  on  their  fide  with  fuch  made  votes  too, 
if  he  fhould  take  that  ftep;  but  he- concludes 
for  taking  no  meafures  in  this  way  then,  left  it 
might  alarm  them  unnecefiarily,  till  he  fhould 
learn  with  certainty  whether  Mr.  Buller  really  had 
filch  a  defign  or  not." 

The  above  new  evidence  afforded  matter  for 
observation  in  the  fpeeches  of  thecounfel;  which. 
I  ftate  in  this  place  feparately,  becaufe  it  makes 
the  only  material  difference  between  the  argu- 
ments, by  which  thofe  of  each  fide  Supported 
their  refpe&ive  cafes  on  the  prefent,  and  on  the 
former  trial* 

P  a  The 
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*    The  cotmfel  for  the  petitioner  obfcrved^oo^ 

That  Hickes,  when  he  prepared  tfadfevftrac-* 

tions  for  a  poll,,  evidendy  believed  that  ifrds- 

holders  could  vote,  whether  corporators  «©r  «*> 

and  that  he  a&cd  upon  this  principle,  *c  dta<- 

bliftied  without  doubt,  by  the  cotifiatimon<o££&k« 

ulh.     In  difcuffing  the  poffiUe  obje&iom  *t>  tk» 

feveral  voters,  he  proceeds  throughout,  tjpoa  the 

foundation  of  their  arifiog  from  landed  pvoportf* 

'  Thus  Major  Tucker,  if  alledged  by  the^ppofite 

<party  to  have  fold  bis  lands>  is  to  be  maintained 

as  duty  qualified,  becaufc  he  lias  made  a  «t* 

purcbafcy  and  bath  the  deeds.    What  has  this  ob* 

Nervation  to  do  with  the  ele&ion,   if  the  rigjtt 

"were  in  freemeh  ?  for  then  it  would  figmfy  «*-» 

thing  whether  he  had  fold  his  land  or  not.     This 

Major  Tucker  is  defcribed  4s  a  corporator,  for 

he  is  in  the  lift  of  thofe  who  sre/worm  but  die 

town  clerk  does  not  fuggeft  the  means  of  fup- 

porting  his  vote  on  that  ground,  but  from  his 

new  purcbafe.    In  his  defcribing  the  firft  lift  as 

Jwem  freeburgeffes,  he  gives  credit  to*he<iiftinc- 

tion  which  fome  of  the  witness  have  made,  .as 

if  thefe  were  contradiftinguifhed  from  other  per- 

.  ions  called  freeburgejfes  .only  \  a  name  given  to 

the  burgage  tenants. 

Six  are  noted  to  have  aftually  polled,  though 

not  fvwrn  of  the   corporation.     He  does  not 

4  fuppofe 
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fuppfrjffthe  poffibility  of:  an  objection's  arifingon 
chat  ground :  Yet  he  is,  not'  backward  with  any 
that-w«a  at  alMikety;  a*  appeara.  bjpfe  men- 
tioning^ thatiof  refidence^  which-  certainly  could 
wife  no.bgal  obje&ion.  in  Saltafln  . 
..  T}hdc  bbfervajcionsv  he  makes^on  the  ele&ois 
OR  the  fide  of  his  own  friends*  Ih  .going  through 
tbofe  appofechto  him*  he  obfenres  of  one  who 
hadr  t*m  p©Ued>  though- not  of  the  corporation, 
that  bki  title  wa*:not>  good.  Not;  that  his.  vote 
«as: bad  becaufe  no  freeman;,  but  that  his  title, 
which  mud:  mean  to  his  land>.  was  defe&ive. 
He!  fays  of  another,,  that  he  is  a  good:  vote, 
though  he  can't  Jbex*  bir  old  deeds.  Tbefe  deeds 
can  relate  only  to  his  voting  in,  right,  of  his 
ikitgage.  He  too  is  not  of  die  corporation  j  yet 
the. town  clerk  admits:  him  to  be  a  good  vote, 
though  00  the  oppofut  fide.  Two  are  queried 
9$  deriving  tides-  by  i&heritance,  one,,  4f  heir  tp 
h&feihfr, .  the  other-.  «>  his  aunt.  It  will  :not  be 
psetendeji  that:  a,,  righfc  to ^ vote  as  a^corporator 
wanderer  fo  derived*,  Thefe  queried,  probably, 
w«f foiattodftL  for  air.ioqyiry  into  Jhfrfa&s,*.  whe- 
ther they  were  fuch  heirs  or  not;  He  admits 
tlw^anjr  be  good  vote* ;.  nor  dow;he>  think  of 
otijtfting  to  thefe-  qr  thet  other*  fer  hot  being 
freemen.  T heather  votes  arc  defcribed  .as  old 
^ggtf/.ajid  new  odea.  This  hackney  phrafe  is 
peculiar  to  the  abufes  praftifed  in  boroughs, 
P  3  where 


2i4  CASE      IX. 

where  the  right  of  voting  is  derived  from  Jand, 
and  is  applied  to  no  other. 

It  is  impoffible,  after  reading  this  paper,  to 
doubt  of  Hickcs's  opinion,  of  an  afcerodned 
right  of  ele&ion  in  the  freeholders.  Hkkes  was, 
from  his  filiation,  the  beft  qualified  to  fpeak 
upon  the  fubjeft*  he  was  familiarly  acquainted 
with  the  conftitution  of  the  borough  j  he  was 
likewife  a  native  of  it,  and  had  always  refided 
in  it-  In  a  queftion  of  this  fort,  the  pra&ical 
opinion  of  fuch  a  man  ought  to  have  the  moft 
decifive  weight. 

An  inference  of  the  fame  fort  is  to  be  made; 
from  Mr.  Rogers's  letter.  In  confidering  of  die 
means,  by  which  they  might  be  enabled  to  defeat 
the  expeded  fcheme  of  making  faggots,  on  But- 
ler's part,  he  does  not  propofe  to  deny  the  right 
of  freeholders  to  vote :  That  does  not  enter  his 
head :  But  to  oppofe  him  in  his  own  way,  by 
faggots  on  their  fide.  This  happened  at  a  much 
later  period  than  the  date  of  the  town  clerk's 
paper,  and  (hews  the  prevailing  reputation  of 
the  right  in  burgage  tenures,  in  a&ual  practice, 
fo  late  as  1754. 

The  counfel  for  the  fitting  member  anfwercd 
thefe  obfervations  by  the  following :  They  find, 

There  is  fomething  fufpicious  in  the  coff- 
duft  of  the  petitioners,  in  bringing  forward  de- 
tached pieces  of  new  evidence,  upon  every  new; 

trial 
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triaL  It  leads  to  a  belief,  that  there  is  on  that 
Gde,  a  variety  of  other  papers  ftill  remaining  to 
be  produced,  as  circumftances  may  raife  hopes 
of  advantage  from  them ;  and  of  others  alio 
dot  are  withheld  for  fimilar  reafons.  On  the 
Wt  trial  the  copy  of  the  poll  was  produced,  from 
m  place  that  had  been  fearched  before  for  papers 
relating  to  this  caufe*,  where  it  was  not  then 
found;  and  now  this  paper  is  brought  forward, 
without  any  account  given  of  it.  It  is,  no 
doubt,  a  defirable  objeft  to  the  party  to  give 
hk  caufe  the  appearance  of  more  ftrength  of 
evidence,  tipon  every  new  trial  5  but  the  Com- 
mittee will  not  be  deceived  by  appearances  1 
they  will  give  effeft  to  the  intrinfic  weight  of  the 
evidence:  Pmderanda  font  teJHmtmiay  non  numc* 

When  duly  confidered,  this  new  evidence 
does  not  carry  the  cafe  further  than  before;  for 
it  does  not  prove  who  voted,  which  is  the  only 
proper  evidence  of  the  right.  It  is  merely  a 
calculation  of  probabilities ;  and  we  are  left  in 
die  dark,  as  to  the  real  ufe  it  was  intended  for, 
or  whether  it  was  uftd  at  all  We  know  not 
now,  what  fcheme  of  ck&ion  might  then  have 
been  in  contemplation.  It  is  a  fort  of  brief 
4rawn  up  for  the  poll,  by  an  attorney  engaged 

' #  Sec  the  Minutes  of  Howell's  evidence  to  the  fccond 
Committee  ib  1783. 

P  4  on 
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m  p  fide,  and  therefore  capqot  be  feid  to  cmw 
ftin  an  indifferent  opinion  op  the  fubje€t.  But 
if  bis  opinion  k  fp  be  relied  upon  a*  it  ftapda, 
tfjawft  b$  t^keq  throughout  {  wd  tbpi  it  would 
mike  we/ifac*  arid  payment  ff  rstts,  a  qualifier 
tion  to  the  right  of  voting.  This  ihcvs  that  he 
did  opt  think  it  a  burgage  tenure  right,,  a*  is 
tupw  contended  for.  The  feme  conchifion  may 
bedrawn  from  his  obje&ing  to fome  as  fiiggitei 
wfritfi  have  been  held  not  to  be  objectionable 
vptfs,  where  that  right  prevails* 

It  is  nem^rkabl^,  that  he  places  thf  .fwffB 
freeburgefTe*  firft  upon  the  lift*  and  gpfifHWli 
th«n  free  frpm  all  objedtipn,  except  ip  tfe&  »- 
Chance  of  Tucker,  which  proves  (Oftfmtpi},  fji* 
Dpte  that  fome  have  polled,  though  not  fwonv 
does  not  warrant  the  conclufion  drawn  frpfti  it 
on  the  other  fide  $  it  is  an  obfervatfon  of  the 
j$£l  only,  vpry  confiftent  with  h^is  entertaining  a 
doubt  pf  the  right.  This  tallies  with  the  «vi- 
denee  of  the  ele&ioq  in  17 13,  when  likewife  jt 
Appears  that  fome  got  on  the  poll  who  were  not 
.freemen.  Perhaps  their  numbers  might  \-hnic 
*  been  fp  balanced  on  e^ch  fide,  that  it  wu  not 
Vprth  while  to  conteft  their  right*  Bpftgrs,  wbp 
is  noted  as  a  good  vote,  thovgh  not  able  f o  few 
his  old  deeds,  was  probably  of  the  corppfftfjpq; 
for  Jie  is  faid  to  have  done  offices.  Jt  fbould 
be  obferved,  that  at  the  period  wheq  tfeft  paper 

was 
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Was  written,  it  was  tfrc  pra&ice  to  produce  deeds 
Upon  admiflions  into  die  corporation  j  tod  that 
eafily  accounts  for  the  town  clerk's  obfervations 
ahaMt  deeds:  And  the  e^prefflon  itjbgg&s  was 
applied  to  thofe  who  ehquned  colourable  titles 
for  ivfik  adaiifikm. 

TJsua  taking  the  whole  of  theft  obfervttions 
together,  they  will  not  be  found  inconfiftent  with 
the  right  of  the  fworn  freeburgeffts  *  when  oon- 
mAed  with  the  next  faUowing  efc&ion  in  17*7, 
art  which  it  is  proved,  from  the  return*,  that 
none  tap  fworn  foemen  voted.  So  that  what- 
«ner]  notion  might  have  been  entertained  of  a 
damai>7  freeholders  in  1723,  it  appears  to  have 
vfcojlhod  before  1717. 

Mr.  Rogers's  letter  is  ufed  in  order  to  fhew 
the  prevailing  opinion  of  the  right  of  freehold- 
ers ^  But  it  cannot  in  juft  reafanipg  be  made  to 
prove  more,  than  that  they  were  exptOistto  make 
mciakh.  .  In  fa£b  they- did  not,  and  therefore  muft 
he  taken  to  haye  abandoned  k.  Mr,  Rogers's 
set  denying  their  right,  may  wel  be  accounted 
far,  by  his  opinion  that  they  might  be  outnum- 
bered by  thofe  on  his  fide  J  which  method  he 
might  think  wiipr  than  taking  the  expeofive  and 
uncertain  iffue  pf  a  conteft  in  parliament."  '    1 

t  See  bfjrafter,  p>  ass.- 

On 
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On  the  put  of  the  fitting  member,  die  lot- 
lowing  addition  wis  made,  to  the  evidence  offered 
on  the  fame  fide  at  the  former  trial 

They  read  that  entry  intheconftitutioo  boofe 
before  ftated  in  p.  125,  which  on  the  former  oc- 
cafion  made  part  of  the  evidence  produced  by 
the  petitioners,  but  which  die  lame  party  now 
omitted  to  read,  relating  to  land  in  fie. 

It  was  likewife  proved,  that  all  thofc  who 
voted  for  the  fucafsful  candidates,  whole  names 
appear  on  die  copy  of  die  poll  in  1713,  were 
corporators  i  except  two,  whom  die  petitioner 
proved  to  have  been  admitted  into  the  corporal 
don  sftcr  that  year.  This  appeared  in  part  by 
forac  affidavits  fworn  in  the  King's  Beoch,  by 
members  of  the  corporation  in  1720,  relating 
to  law  fiiits  among  diem  then  depending!  which 
were  likewiie  produced,  to  (hew  their  a&ing  un- 
der the  charter  of  Charles  II,  and  were  read  by 
the  confent  of  the  petitioner's  counfcL  One  of 
thefe  affidavits  was  made  by  John  Hickes  the 
town  clerk.  It  ftated,  that  he  had  been  town 
clerk  for  ten  years :  That  it  appeared  by  the 
charter  of  Charles  II.  that  there  were  33  modern 
freeburgefies :  That  within  10  years  hft  paft,  the 
number  had  never  exceeded  25  :  That  at  Her- 
ring's election  for  alderman,  (about  which  the 
difpute  then  was)  there  were  24  voters  inhabi- 
tants 
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cants  of  the  laid  borough ;  whom  he  named  in 
the  affidavit.  The  counfel  for  the  petitioner 
find*  that  18  of  thefe,  appeared  by  the  old  book 
to  have  entered  their  deeds y  or  to  have  been  (worn 
fieeburgefies  before  the  charter,  and  that  all  but 
fix  of  them  figned  the  returns  of  1714  and  1718, 
as  burgage  freeholders. 

They  read  the  affidavits  likewife  of  Mathew 
Veak,  Thomas  Lufkey  and  Jo£  Willyams. 
The  former  (aid  that  he  had  been  (worn  into 
the  corporation  43  years;  and  the  other  two 
thatdiey  had  been  (b  for  40  years. 

The  counfel  for  the  petitioner  obfcrved,  that 
neither  of  thefe  three  were  named  in  the  above 
charter  of  Charles  II,  and  that  they  did  not 
diftiflguiih  themfehres  from  the  others,  in  refpeft 
of  rights  and  privileges;  although  they  certainly 
had  not  been  admitted  under  that  charter. 
They  alio  pbferved,  that  of  the  29  who  figned 
the  return  in  1718,  only  17  appeared  in  the  lift 
Hated  in  Hickes's  affidavit:  And  that  it  was 
probable  that  many  more  than  29  voted;  fince 
thofe  who  voted  for  the  unfiiccefsful  candidate 
were  not  likely  to  fign  the  return  of  their  oppo- 
nent. And  further,  that  only  13  of  the  $6  who 
figned  the  return  in  1712,  were  mentioned  in 
die  abbve  affidavit. 

In  the  following  ftatement  are  contrafted,  die 
proofs  for  the  fitting  member,  tending  to  eftablifh 

the 
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die  fett,  thai:  the  perfbni  naroodt  in  the  pcrfi  of 
1713  were  corporators,  as  aboremearioocd*  tod 
the  lecnarks  rpade  on.  the  pate  of  the  petitioner 
wpoft  thofe  proofs;  the  wWe>  being  hKQUgta  ir** 
*M  point  of  view. 

Sitting  Member's  Proofs.  fcitjorjgfr.RqiHrJi*, 

Job*  lord,  feik    By  being 

#$*roa,the  jttura. 
J[Qb»  ford,  jm>,.    By  baing 

2*5^*  on  the  .return. 
Edward  Leane Named  in    Was  froim  upon  entering  his 

the  charter.  dodtih  »*£>»  fccfco.dE 

chajier* 

Mattfcev  Veal*— By  his  own    It  proves  binx  to  have  bejen 
affidavit,  fo  before  the  charter,  rod 

to  have  derived  aj^rigics 
whatever  undei  ik  - 
V^I^R^iBits-T^  feviift   That  is  *U  tie  gpqff  aiy^t 
:    ^9p4«a^rns(ro|n;702to        h*n.  •■■■   j 

Nich,  Stephens— Sworn  in  Upon  entering  Ms  Abed*. 

1699.  '  ii-ji' 

lVter  MilWSigned   return  Th*  is  #//-tl*  piotf,,  ;f  , 

fpm  i-jofc  to,  ^710  in^lu* 

ft**  . 

Toftph  Williaxns— fey  hjs  own     (A  aiw*  0/"  Matthew  Vealt) 

affidavit.  •  "'-" 

<Dwe»Tfcago~Nimed  ia  the  Sworn  hefhr*  b,  ipt&omr- 

charter.  ing  hjft  deed  ia  i-$?£.;  r 

yran^Polla^di^^wojjaip  ■  l^Q.  coring  h&4^P>- 

^        _   -   ■  *  -1  •  r.. 

.  .  John 
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Amber'*  proofs,  fttjtfoficrt  Ita*** 

w  Sjfersad  the  re-    Sworn    upon   entering    bit 

t^fcfwiMflyor,  deed. 

ftirfftMHi    Sitorn    Upon  entering  his  deed* 

t 

likc^-By  tits  Own.     (As  above  of  Matthew  VtaU\ 

f 

bb — Signed  returns    That  is  all  the  prooft 

oa  toff  10, 

S»iK  Byhasowq    Made  in  1710,   and   only 

*    .  ftates  that  he  had  been  of 

the  corporation  may  yean; 

not  naming  how  many. 
oamNKBod  ia  the    IJe  had  a  previous  title, 

efton-r-By  his  own  He  figned  taunts  t»  1681 

:  ia  1720,  that  he  «od  after;  tbeierbs*  Iwsj 

a  twos*  20  years.  bcftoie  he  was fwoia, 

^raft — Sworn  before  Upon  catering  hit  deed, 

filfiams— Ditto*         Ditto, 

Sawde — Ditto.  Ditto, 

laftswdt— Narked  ia    Signed  mesetom  of  1714  as 

rter.  a  biugage  tenant, 

Williams — Signed  re-    That  is  all  the  proof, 

rom  1 691  to  1 714. 

yes fyr  Hickes's    It  only  proves  rdta  to  tan* 

t,  been  the*  «   corporator, 

Lt.  i»  17*0. 

tonkin— Sigscd   ie-    That  is  «// the  proof , 

rom  1691  to  1710* 

So  that  as  to  (even  of  the 

groove  ntiureei  9  viz*   «•• 

bem^Miik^PamdU  Tlt»- 

mas  W&iaiR*,  Davye  and 

H  unking 
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Sitting  Member's  Proofr.  Petitioner's  Remark*. 

Honkin,  die  proof  it  rap 
incondnfive :  And  a*  tor 
the  remaining  fix*  vis. 

Richard  Herring,  he  wv 
fworo  in  1715* 

Edward  Leane,  jmrnmr,    ia- 

»7»4» 

Lark  and  Pjrper,—*he  fitting 

member  ofleicd  no  proof 
at  aU  about  them. 

Mr.  Porter  wai  (worn  in 
1 714,  and 

Aenjamin  Wadge  in  1715* 

Therettibiof  1727  (which  was  the  next  after 
that  of  1722-23)  was  produced,  m  order  to  fhew 
the  names  fubferibed  to  it ;  all  of  whom,  the 
counfel  for  die  fitting  member  offered  to  prove, 
to  have  been  then  members  of  the  corporation. 
On  the  part  of  the  petitioner  this  was  admitted. 

ItwaslikewHe  admitted  on  the  fame  fide,  that 
there  were  no  entries  in  the  conftitution  book, 
relative  to  the  producing  deeds  and  admi(&on  of 
freeburgefles,  before  1675. 

Mr.  Colton  the  mayor  of  Saltafh,  was  examined 
for  the  fitting  member.  He  faid  he  had  lived  in  the 
town  about  25  years,  and  had  never  heard  of  the 
right  of  freeholders  to  vote  till  about  1780;  or  at 
lead  not  till  after  1772 ;  nor  any  doubt  fuggefted 
by  old  people  concerning  the  right  of  the  cor- 
poration to  eleft.    This  witnefi,  in  his  account 
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of  the  ele&ion  proceedings  in  1772,  and  fbme 
transitions  in  the  corporation  fubfequent  to  it, 
and  other  matters  not  immediately  relating  to 
the  prefent  quefcion,  contradi&ed  Mr.  Gaborian 
die  witnefs  mentioned  in  p.  141.  Mr.  Colton 
was  poffefled  of  a  burgage  houfe  in  the  town, 
which  he  bought  before  the  year  1772,  without 
then  knowing  it  to  be  a  burgage  houfe.  He 
laid,  that  at  the  eledion  in  1783,  where  he  alted 
as  returning  officer,  Mr.  Gaborian  voted  as  a 
corporator,  and  difclaimed  his  right  as  a  burgage 
freeholder,  upon  a  queftion's  being  put  to  him 
for  the  purpofe. 

Mr.  H,  Hickes,  upwards  qf  70  years  old,  an 
alderman  of  Saltafh,  which  place  he  had  held 
more  than  40  years,  fpoke  to  the  fame  purpofe 
as  to  the  right  of  the  corporation ;  but  he  had 
heard  the  right  of  the  freeholders  to  vote,  fpoken 
of  as  an  old  claim,  before  1780.  His  father  was 
the  torn  derk,  mentioned  in  p.  208  *  but  the 
witnefs  did  not  remember  ever  to  have  heard  him 
fpeak  particularly  of  the  right  of  election,  nor 
any  other  old  perfon  now  dead.  He  remem- 
bered when  it  was  the  pradtice  to  admit  no  mem- 
bers of  the  corporation,  without  feeing  die  tide 
4eeds  of  their  houfes ;  and  when  colourable  titles 
tried  to  be  made  out,  for  the  purpofe  of  getting 
people  admitted.  He  faid  the  corporation  had 
ilways  aflsd  under  the  charter  of  Charles  II. 

befort 
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before  that  of  the  prefent  king  was  granted.  He 
alio  coatradi&ed  a  part  of  Mr,  Gaborian's  evi- 
dence (who  was  his  brother-in-law)  relating  to 
his  condud  before  mentioned  in  the  ek&ktt  of 
an  alderman. 

Another  witnefi  was  alfo  called  to  contt|di& 
an  affertion  of  Mr»  Gaborian  upon  the  fame  fub* 
je& ;  and  afterwards  perfons  of  rank  and  rdpeft 
were  called  on  the  petitioner's  fide,  in  fupport  of 
his  honour  and  credit.  The.fubjeft  of  thefo 
examinations  was  indifferent  to  the  queftioni  of 
the  caufe*  on  which  account,  I  avoid  a  particular 
recital  of  them. 

Towards  the  clofe  of  the  petitioner's  evidence, 
his  counfel  were  required  by  the  other  fide,  to 
prove  the  titles  of  the  feveral  perfons,  who  ten- 
dered their  votes  for  him.  The  deeds  were 
accordingly  produced,  and  the  fitting  member's 
counfel  required  evidence  to  prove  the  property 
defcribed  in  them,  to  be  antient  burgages,  ac- 
cording to  the  defcriptions  in  the  deeds*  This 
was  accordingly  done  with  refpeft  to  four :  And 
then,  after  fome  little  difpute,  they  admitted  (as 
was  done  before  the  laft  Committee)  that  more 
than  nine  perfons  (the  number  of  the  fitting 
member's  votes)  intitled  to  burgage  houfes,  had 
tendered  their  votes  for  the  petitioner.  Only  16 
or  17  of  the  whole  number  live  in  Saltafh, 

On  die  part  of  the  petitioner,  die  counfel  did 
not  fecm  to  me,  to  argue  fo  pointedly  againft  the 

fa£k 
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fadtof  the  acceptance  of  Charles  II's  charter  as 
they  did  before  (G).  They  were  alio  more  ex- 
plicit on  the  fubjeft  of  the  antiquity  of  the  cor- 
poration; exprefsly  admitting  it  to  have  exifted 
long  before  members  of  parliament  were  fent 
from  this  town ;  and  contending  that  this  quef-  ~ 
tion  was  quite  immaterial,  as  they  denied  that 
die  corporation,  as  fucb>  had  a  right  to  elcdfc 
reprefentatives. 

On  the  part  of  the  fitting  member  all  the  ar- 
guments ufed  on  the  former  trial,  upon  die  eficft 
of  the  preceding  decifions,  were  again  repeated 
and  ftrenuoufly  urged  (F). 

On  Saturday,  May  5,  after  the  counfel  had 
concluded,  the  Committee  determined 

<Hmt  the  petitioner  was  duty  ele8ed>  and  ought  to 
have  been  returned  \  of  which  the  Houfe  was  in- 
formed by  the  chairman  on  Monday,  May  7  *. 

In  the  courfe  of  the  above  trial*  two  of  the 
members  were  taken  ill  and  unable  to  attend ; 
Mr.  Kynafton  May  2,  and  Mr.  Pye  May  3. 
The  chairman  was  informed  of  it  by  a  letter 
from  each  of  thefe  gentlemen ;  and  upon  his 
motion  in  the  Houfe,  their  attendance  on  xhi 
Committee  was  difpenfcd  with.  Neither  of  them 
attended  afterwards  (H). 

*■  See  Votes,  p.  565-$. 
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PAGE  131.  (A.)  The  ftfle  of  the  royal  charters, 
conferring  upon  boroughs  the  privilege  of  fend- 
ing members  to  parliament,  or  (as  it  was  exprefled  in 
the  earlier  period)  requiring  their  aftrndancr  there, 
(hews,  that  this  power  of  the  crown  was  exercifed  as 
4Df  courfe  tad  without  difpute.  In  the  reign  of  Jas.  I. 
as  has  been  feen  in  the  paffage  cited*  from  Serjetat 
(yltlwHe,  in  p.  1729  the.  commons  began  to.  oppofe 
the  unlimited  exercife  of  thjs  prerogative,  ajid  dciugd 
th<t  king's  power  to  change  or.  reftraiu  the.  rigjtf  apd 
manner  of  ele&ion.  After  the  restoration*  the  royal 
poyvfer  o(  grartfijfrg  to  a  borough  the  right  o£  ropre- 
fept^ion  in  parliament,  was  denied  absolutely  by  fooaq 
members  in  the  Houfe  of  Commons  j  and  th*  qti?f- 
ti6n  produced  a  confiderable  debate,  which  ended,  in 
favour  of  the  prerogative  by  a  large  majority.  This 
happened  in  the  cafe  of  Newark,  an  account  of  which 
fe  given  in  1  Doug.  ele£h  68,  &c.  It  appears  frqm 
fflpt^Ts  debates*  vol.  iv.  p.  297,  that  Serjeant  Crooke 
and  Serjeant  Maynard  fpoke  in  favour  of-the  crown 
in  this  cafe.  But  iii  the  reign, of  Elizabeth,  and  lefs 
than  a  century  before,  the  Houfe  of  Commons  fecms 
>9  .to 
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> tefc:  b&arV&y  indi^tr^it, about  tfc  uwegp  of  a*~ 

^rcftfltgtiyes,  and  p£  j^uynentarj  bocoMghft*.  ?nd  ra* 

~*tor  ?*ffioMS  to  g*efenr$  tfee  jfigfet%  of  (fee  c*)*rn  **• 

4p*&ng  4«m,  jjjyufc  wiling    tft  o^gfc  ttofe  '  jg 

2571    (1  Journ.  83.)    they  appointed  a  commi^U%^ 

th*  rijturn  of  bu^gcEes"   for  eight  bosougfc% . 
tthea  returned-  memb^is  fot  the.  firfl;  time* 
The**  day*  >&er  (**)  ■*»*  boufe  teeetftee  a  %  ntport , 
of  the  wdpdkyof  the  jbufgefice;  and  ordered,  byJft. 
^famy'x  off****  that  the  burgdfe  lhaii  remain  as«  . 
coediag  fa  the  returns  *  fcp  that  the  validity  o£  ** . 
ehaetgr*  of  their  towns  is  tifimhrrx  to  be  examined)  if 
apfefae.*'  See  Gianv.  94^  Th*  keufe  in  this  &*v> 
ferns  to  kwe  a&cdtipott a  notion,  that  the crowt* war* 
intertftfed  to  oppofe  the  claims  of  the  bbraughr*  -aadr: 
juflijr  canfidered  ar»  addition  to  their  Owfe-numbey  m^i 
fo  much  gained  in  the  political  fcale,  on  the  fide  o£the*  ^ 
people*    in  the  feme  Banner,  the  additioyof  meat* 
bets  free*  the  Uriivevfities,  in  the  begpmfrtg  of  king  • 
Janmr>i*igiv  w»  an  a$  of  fate,  (b  te  from  tstftag  - 
any  doubt  again&Ao  prerogative,  that  ;*  gstf*  g*i*-*-  • 
ral  firtwfe&ioa. 

But  however  dye  legal  ^mvjt  ofithe  prerogative  • 
may  have  been  thought  to  be  cftabli  Aed  »  the  ewV  • 
of  Nfcwark,  on  tfcetptet  of  the*  crown  ft  was  thought- . 
dangerous,  to  venture  upon  a  fecond  attempt  to-  math- 
tain  tfceexercifcaf  k^  againft  the  principle*  then  pre* 
vaiiirtg  fri-the  nation.     And  from  that  Ane,  though-  - 
the  theory  of  th* right  ifcight  ha*e  bee*  opheidt  itwae 
relinquiflied  in  fa& :  Nor  did  the  minifters  of  Chat. 
II.  recur  to  it  afterwards,  when  in  the  full  execution 
of  their  fcheme  upon  corporations,  at  the  end  of  his 
Q.2  reign, 
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reign,  and  when  the  power  of  the  crown  was  higheft. 
It  may  be  (aid  indeed,  that  the  means  they  did  take, 
were  fully  equal  'to  their  ends :  And  this  may  he 
thought  a  fuffietent  reafon  for  their  not  purfuing  any 
other. 

>  Weft,  in  his  inquiry  into  the  manner  of  creating 
peers,  written  in  1719,  in  fupport  of  the  Peerage  bill 
then  depending,  &ys  *,  "  ■■■  and  now  the  commons 
(juft  as  the  lords  did  with  relation  to  peerages,  while 
the  barons  were  feudal)  begin  openly  to  diipute  the 
power  of  creating  burroughs;  and  I  believe  every 
reader  will  agree,  that  if  a  burrough  was  now  to  be 
ereded,  its  members  would  find  it  pretty  hard  to  gain 
admiffion  into  the  Houfe  of  Commons."  It  is  plain, 
he  fuppofes  the  cafe  of  an  addition  to  the  number  of 
members;  and  that  (in  his  opinion  at  leaft)  this 
prerogative  had  not  been  eftaUiJhtd  by  die  cafe  of 
Newark. 

Mr.  Douglas  obferves  upon  that  determination,  and 
the  prevailing  opinion  of  that  day,  that  "  fince  the 
Union,  a  different  opinion  has  prevailed ;  it  being  now 
underftood,  that  the  king  cannot  beftow  a  new  right 
of  fending  members  to  parliament ;  becaufe  it  would 
alter  the  mutual  proportion  of  Englifli  and  Scotch 
members  eftabMhed  in  the  aft  of  Union ;"  upon  the 
principles  of  which,  the  commiffioners  on  each  fide 
acceded  to  the  treaty. 

It  is  not  impoffible  that  this  queftion  may  arife  within 
a  fhort  compafe  of  time ;  at  leaft,  there  will  be  mate* 
rials  for  it ;  but  without  interfering  with  the  princi- 
ples ^f  the  Union. 

•  *.  73. 

The 
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The  members  for  die  town  of  Helfton,  reprefent  a 
corporation,  that  is  tending  faft  to  its  entire  diflolu- 
*tk>n ;  having  been  long  incapable  of  continuing  itfcMi 
and  confiding,  at  prefent  of  two  or  three  perfons  only, 
\ipon  whofe  death  it  will  be  extinft  *.  His  prefent 
majefty  eroded  a  new  corporation  in  the  town,  in  the 
year  17749  and  named  the  remaining  members  of  the 
old  corporation,  who  were  then  nine  in  number,  as 
part  of  it ;  but  a  great  majority  of  them  refilled  to 
accept  it,  and  adhered  to  their  old  privilege ;  by  vir- 
tue of  which  they  chofe  the  members  in  the  election 
of  that  year,  and  in  thofe  which  have  happened  fince  $ 
in  which  a  fele&  committee  has  repeatedly  confirmed 
them* 

If  upon  the  future  extinguifhment  of  the  old  corpo- 
ration, the  members  of  the  new  one  fhould  ele&  the 
members  of  parliament  for  Helfton,  the  crown  in  this 
cafe  will  have  granted  a  new  right  of  fending  mem- 
bers to  parliament ;  for  there  is  no  more  mutual  re- 
lation between  the  two  fets  of  condiments,  than  be- 
tween the  corporations  of  two  different  towns.  They 
have  the  lame  names,  it  is  true,  and  are  defcribed  of 
the  fame  town  *  but  the  new  corporation  has  no  re- 
prefentative  quality.  The  parliamentary  privilege, 
Whatever  it  is,  is  poflefled  folely  by  the  antient  cor- 
porators :  And  it  will  be  a  matter  of  curious  inquiry, 
to  find  the  means  of  communicating  it,  upon  their 
deceafi^  to  a  new  fet  pf  perfons  who  had  it  not  before. 

In  the  beginning  of  representation,  it  was  the  town 
that  was  reprefcnted,  and  not  die  corporation  of  the 

•  This  note  was  written  in  1786,  before  the  Helfton  caafe, 
•ow  depending  in  the  court  of  Xing*i  Bench,  was  inftitutcd. 

Q„  3  town* 
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town.  Where  a  corporation  feijt  the  members,  k  was 
in  right  of  their  lordfhip  of  the  town.  But  we  have 
long-loft  fight  of  this  principle ;  and  confide*  4he cor- 
porations, in  places  where  they  *le&,  as  tfec  bodf 
reprefented. 

If  the  deoifim  of  the  Houfe  «f  Cofngms,^  *| 
Nfettark  csrie,  fliould  be  confiddred  to  have  oftabtiflfd 
this  prerogative  of  the  crown,  the  prtncijile*of  the 
Union  wJl  not  ftand  in  its  way  in  the  cafe  of  Hclftoa, 
And  I  know  of  no  cafe,  the  circuaftanccs  of  which 
have  been  fo  defined,  and  open  to  the  quefttea  of  tight, 
If  it  feouH  be  thought  proper  or  neceflary,  in«coa* 
ftitutfanal  view,  to  introduce  it.  In  the  cafes  of  Ban* 
bury,*Tiverton,  Maidftone,  Colchefter,  and  others, 
the  new  charters  were  fooner  or  later  accepted  by  the 
old  corporations,  and  therefore  made  no  new  incorpo* 
ration,  and  created  no  titw  representation.  In  that  of 
Caermarthen,  the  diffenting  members  of  the  old  cor- 
poration, had  been  inconfiftent  in  their  condud  t  *nd 
the  real  effective  queftion,  in  that  ele&ion  in  which 
they  endeavoured  to  avail  themfelves  of  their  old  char- 
ter, feems  to  have  been,  Whether  they  had  not  ac- 
cepted or  acquiefced  under  the  new  one  $  a  queftkm 
of  &&,  which,  in  the  determination  of  the  houfe,  was 
decided  againft  them,  as  a  faSt ;  and  in  this  manner 
the  matter  of  law  was  excluded  from  it.  (See  ja 
Journ.  763)  So  that  in  this  cafe  alfo,  the  new  charter 
wasconfidered  to  have  been  accepted  by  the  moaaberl 
of  the  old  body  corporate. 

The  circumftances  of  the  Bewdley  cafe*  in  1708, 
were  at  one  time  exa&ly  fuch  as  thofe  of  Helfton  are 

at  prefenl.  The  queftkm  of  prerogative  right,  in  the 
creation  of  i*w  rcprefcxttatrves,  under  a  new  charter, 

•""-;  docs 
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i  not  ftetn  to  bate  occurred,  in  any  part  of  the  litl- 

i  Ifrhich  this  charter  produced,  in  the  Hoiife  of 

^^odnhom,  or  in  the  King's  Bench.    For  the 'com- 

amofts,   by  &  forced  and  unjuft  cbnfltuftron  cff  law, 

«onfideted  the  cJd  and  new  corporations  *s  6ne  body  j 

i=md  that  die  former  Was  bourtd  fo  fubmit  to  the  new 

<SntrTer :  Whkh  in  thefr  ftft  detenninatioii  the£  eta- 

bfiftrtd,  wkh  the  rights  of  the  members  ele&ed  tiftder 

it.    If  this  judgment  could  have  been  considered,  at 

rink  fine,  as  an  admHfion  of  the  abovementioned  legal 

rtgfltt  in  the  ctowh,  yet  as  it  wis  refcmded  two  ydft* 

aftrir,  no  fiich  argument  can  be  drawn  from  it  now : 

For  after  the  next  following  efe&ion,  a  judgment  <ff- 

lefily  contrary  palled.    The  hoafc  voted  the  new  char- 

rer  to  be  illegal  and  vfcid ;  addrefied  the  queen  to  take 

proper  taeafure's  for  repealing  it  *  And  upon  the  trial 

of  At  Sein  facias,  a  verdxd  was  found  againft  it*. 

This  verdift,   however,   was  noc  fitis&ftbry  for  the 

court,  who  dh-e&ed  a  new  trial  of  the  csufe,  upon 

which  there  was  a  Special*  verdi£t  found ;  and  here  the 

matter  refted.    The  parties  afterwards  teem  to  have 

made  up  their  differences,  ahd  acqutefced  under  the 

new  charter;    by  virtue  of  which  the  tttember  fdi* 

BewcQeyhas  been  ever  fihce  cle&ed.     Thefefofe  in  a 

parliamentary  view,  this  new  charter  ffkewife  has  only 

continued  the  old  body  corporate,  and  its  reprefenta- 

ticm,  ^rtthout  creating  ti  new  one. 

According  to  the  manner  mwhicJi  our  kings  ex- 
eitifdd  this  prerogative,  before  the  reftoratibn,  tne: 
Houfe  of  Commons  fee&is  to  have  been  as  fubjefl:  to 

*  •  8te  16  Journ.  11,  97,  408,  438,  9.     18  Joorn.  3a,  135/ 
and  1  Pkcrt  Will.  SOft  &c*  .  >*.  '  ~ 

0,4  altera. 
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alteration  by  the  crown,  as  the  houfe  of  peers :  Bo- 
roughs being  added  to,  and  fometimes  even  omitted 
from  the  reprefentative  body,  at  pleafure.  In  time* 
more  remote,  we  find  the  peers  alio,  as  well  as  the 
boroughs,  fummoned  or  omitted  arbitrarily;  though 
I  believe  the  omiffion  of  peers,  happened  only  in  times 
of  violence.  But  in  modern  times,  and  particularly 
within  the  happy  century  (now  almoft  accompliflied) 
of  public  liberty,  fince  the  revolution,  our  conftitutio^ 
has  been  more  regularly  adminiftered  ;  and  the  fcveraj 
orders  of  the  ftate  have  fupported  their  refpe&ve  pri- 
vileges, with  more  regard  to  each  other,  and  to  the 
conftitution.  Within  this  period,  the  royal  preroga- 
tive has  fceen  limited,  in  each  of  the  other  legiflative 
bodies,  according  to  thofe  rules  upon  which  both  have 
founded  their  own  privileges,  and  of  which  each  of. 
them  claims  to  be  the  fupreme  and  fole  judge.  Thefe 
privileges  may  |>e  called  their  prerogative;  and  in 
them  confifts  their  independency.  Thus  die  lords 
have  thought  themfclves  competent  to  judge  of  the 
Creation  of  a  peerage  >  and  in  the  cafes  of  the  dukes 
of  Dover  and  Brandon,  excluded  from  their  houfe, 
peers  regularly  made  by  the  crown.  This  judgment 
was  abfolute  upon  die  queftion ;  and  the  late  admiC- 
fion  of  die  Brandon  peerage,  did  not  pafs  upon  a  no- 
tion of  the  incompetency  of  the  houfe  to  decide  againft 
it.  Juft  fo  in  the  Newark  cafe,  in  the  Houfe  of  Com- 
mons, all  thofe  who  argued,  feemed  to  admit  the  right 
and  competency  of  the  commons,  to  judge  of.  the  ex- 
ercife  of  the  rcyal  prerogative  in  fuch  inftances. 

Confidering  it  as  a  queftion  of  prerogative  fimpjy, 
the  power  of  creating  parliamentary  boroughs,  feems 
.to  have  implied  a  power  of  exempting  others  s  which, 

in 
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5ji  fe*%  has  been  frequently  exerted  formerly.    Thejre- 

Jfore,  without  recurring  p>  the  ufeful  principles  of  thq 

pinion,  it  feems  reafqnable  fo  have  fome  check  upon 

mhis  power ;  which,  if  poffefled  by  spy,  muft  be  by 

^he  Commons. 

But  there  is  one  mode  of  altering  die  number  of 
xeprefentatives,  in  which  the  king  would  take  np  part; 
As,  fuppofe  a  corporation  having  right  of  reprefentaT 
tion,  altogether  extinft,  by  the  death  of  every  member, 
and  no  renewing  charter  j  as  might  have  been  die 
cafe  of  Helfton  and  other  places, — what  is  to  be 
done  2  The  proportion  fixed  in  the  Union  would  be 
broken  without  any  man's  default. 

P.  152.  (B.)  Thi$  circumftance  requires  explana? 
tion;  for,  as  tenant  for  life,  Mr.  Buller  could  cer- 
tainly have  granted  freehold  eftates.  It  was  not  ex* 
plained  in  the  courfe  of  the  caufe,  but  I  have  heard 
die  following  account  of  it  fince.  At  this  time  one 
Hickes,  the  fteward  of  the  family,  was  gained  oyer 
\j  the  oppofite  party ;  and,  to  Mr.  Buller's  furprife, 
when  at  the  poll,  obje&ed  to  the  votes  offered  to  be 
brought  up  on  his  fide ;  telling  him,  that  as  tenant  for 
life,  he  could  not  legally  make  them.  Whether  Mr. 
JJuDer  was  ignorant  of  his  power,  and  impofed  on  by 
his  fteward;  or  whether  the  parties  conceived  that  the 
qualification  of  freeholders,  conformably  to  the  bye- 
law  ftated  in  p.  125,  required  an  eftate  in  fee,  is  not 
now  to  be  known.  But  the  notion  of  Mr.  Buller's 
difability  is  (aid  to  have  been  credited  in  the  family, 
and  to  have  dire&ed  their  condu&  with  refpe&  to  this 
borough. 

From 
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From  thfe  following  Kft  oF  tfre  members  For  Ait 
town,  from  tfie  firft  return,  it  appears  probabte  that 
the  Btdlcr  family  trfed  to  hare  a  corrfiderable  mfoence 
jh  the  deafens  'there. 

Lift  of  Ac  Members  for  Sahaih*  from  die  firft  return 
Octant,  to  the  year  1750. 

1552.  6  Edw.  VI.  George  Keftwickfc— Wwarf 

Saunders. 
1583.  26  Eire.  Richard  Carew,  Efij;— Win. 

Clark. 
rt61.13Cha.il.  FrsficisBofler— John  Butler. 

1679.  31  Cha.  II.         *  John  Davie,  Bart.— William 

Jennens,  Efq; 
1 68 1 .  33  Cha.  II.  Hon.  Barnard  GrenviBe,  Efq; 

John  Davy,  Bart. 
1685.  1  James  II.  OecilWeeke,Knt. — Edrtrond 

Walter,  Efq; 
i688.  Convent.  Pari.      Hon.  Barnard  GrenviBe^  Efq; 

John  Warden. 
1689.  1  Wm.  &  Mary.  John  Carew,  Bart.-— Richard 

Carew,  Efq; 

1691.  3  Wm.  &  Mary.  Narciflb  LuttreD,  Efq; 

1692.  4  Wm.  &  Mary.  Michael  Hill,  Efq;  * 

^695.  7  Wm.  III.  Fran.  Buller— Walter  Movie 

I698.  10  Wm.  III.         James  Bufler,  Efq; 

lb  Wm.  III.        John  Speccott,  Efq; — John 
Morice,  Eftj; 
170a.  12  Wm.  m.         James  Buller,  Efq;— Alex- 
ander Pendarves,  Efq; 

*  This  was  the  name  of  the  father  of  Trevor  Hill,  mentioAcd 
in  p.  133 ;  and,  rooft  probably,  the  fame  perfon. 

1 700. 
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-700*  #a  Wait  UL  r 

Thomas  Carfcw*  ETq; 

701.  QW^Wr 

- .  James  Buller,  Efqj— Thomas 

■  •  ■.  ■              '  .i   • 

Carew,  E(q*   ., 

■:70a,  i  Ahnc 

J<*nRollvEfV 

1  Anne, 

Thomas  Carew,  Efq;— Ben- 

.     jamihBiiUe^  Efq* 

3705.  4  Anne* 

James  BuUcr,  Efiqj— Jotopb 

Moyle,  E% 

1708*  7.  Anne. 

James  BuBets  Eftf;— A1cif> 

aMor  Pendarves,  £4i|} 

7  Aniife, 

Chobntley  Dfering,  Bert. 

1710,  9  Ann*. 

WiHkm  tWew  <rf  Anttae^ 

Bart. 

9  Ame, 

Chohneley  Derin$  Bart.-*- 

. 

Charles  Fendarves*  £*£ 

9.  Anne. 

Jonathan  EMord,  Efq* 

J713.  12  Anne. 

Wm.  Shippen,  £*q;-~ Joiau 

than  Etford,  Eiq; 

1714..  1  600.  L 

Win.  Shippen,  Efq;«-Shft. 

ftcrn  Calmady,  Efq; 

1718*  s  Geo..  I. 

John  Francis  fiuUer,  Efqj 

jjaju  8  Geo.  I* 

Tbofaas  Swanton— Edward 

Hoghe%  EfqTSu 

1713.  9  Geo.  I. 

FMKp  Loyd^  Efqi 

1717.  1  God.  II. 

Lord  Glenorchy-JEdward 

Hughes,  £Jq; 

J7J4.  7  Geo.  II. 

Lord  Qicnorchy*  "Thorn  ai 

• 

Corbet^  Efqv      . 

1741.  24.Geo.IL 

Tim.  Gvbctt-»Joto  Ctar» 

kad,.Ef*ai 

/74>  16  Goo.  II. 

Aaoy  Bi<HUbittk».firqs 

.* 

#47.* 
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^747*  **  Geo,  II.  -       Hon.  Edward   Bofcawen-* 

Thomas  Corbett,  Efqj 
21  Geo.  II.  Stamp  Brookflpnfc»  Efij; 

I7JJO.  24Gcp.II.  Gcq.  Bridges  Rodney,  Efij; 

P.  179,  180.    (C.)   Rolle,  in  his  abridgment,  tit. 
Corporation  F.  fays,  «  If  the  king  grants  hinds  to  the 
men,  or  inhabitants  of  D.  and  their  heirs  and  fucceflbrs, 
rendring  rent,  this  eftabUfl\es  them  as  a  corporation 
with  refpefi  to  this  landy  but  to  no  other  purpofc."    He 
cites  for  his  authority  21  Edw.  IV.   56,  a  cafe  in 
vyhidi  the  point  feems  only  to  have  bqen  U*4  down 
arguendo^  and  makes  n.Q  part  pf  the  determination. 
Rolle  alfo  relies  upon  the  fame  cafe^  for  the  poiition, 
that  fuch  grant  as  before  mentioned  would  be  void, 
if  no  rent  were  refined  to  the  crown.    This  pofition, 
like  tip  former,  is  only  the  argument  of  counfd*     But 
in  that  cafe,  fol.  59,  one  of  the  Judges  lays,  that  if 
the  king  grant  to  the  men  of  I.  to  be  discharged  of 
toll,  it  makes  them  a  corporation  for  this  purpofe^  but 
does  pot  give  diem  a  capacity  to  purchafe.    In  7  Edw. 
IV.  14,  a.  it  was  held  in  C.  B.  that  if  the  long 
give  land  in  fee  farm  probis  bominibus  vilht  de  Z),  the 
incorporation  is  good ;  and  fo  it  is  where  it  is  given 
burgenfibusj  eivibju  W  communitati ;  and  they,  by  fudj 
names  of  corporation,   may  have  a&ions  of  things 
concerning  their  fiurm,  &c.    And  the  writ  fhall  be 
"  reddendum  hominibus  villae  de  D."  vel  "  civibus, 
he."    Coke,  in  the  cafe  of  Sutton's  hofpital,  10  Rep. 
27,   recites  a  cafe  in  which  it  was  determined  in 
2  Hen.  VII.  Ftte.  abr.  (it.  Grant.  36.    That  a  giant 
ef  Henry  IV.  licenflng  the  foundation  of  a  Chauntry, 

by 
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hj  the  words  "  habendum  &  tenendum  redditmw  pro* 
diftum  eidem  Capclkno  it  fucceflbribus  fuis,"  made 
a  fuficient  incorporation  and  perpetual  fucceffion,  U* 
the  chaplains  of  the  Chauntry.  The  reader  may  re- 
ceive further  inftrufiion  on  this  fubjeft,  by  referring 
to  Mr.  Douglas's  obfervations  upon  it,  in  his  fecond 
volume,  p.  296,  nrti  £. 

If  thofe  requisites  which  Lord  Coke,  in  the  above 
cafe,  lays  down  as  cflential  to  die  creation  of  bodies 
corporate,  were  Carried  back  to  the  times  of  the  an- 
iient  incorporations)  in  order  to  try  the  validity  of 
their  charters  or  institutions  by  them,  there  are  few 
that  would  hold  the  examination.  Thefe  eflential 
points  are,  ift.  A  lawful  authority  of  incorporation, 
vis.  by  the  common  law,  by  ftatute,  by  charter,  or 
by  prefer iption:  ad.  Proper  perfons  to  be  incorporated: 
yL  A  proper  name  by  which  they  are  incorporated : 
4th.  A  place  to  be  defcribed  of:  5th,  Sufficient  legal 
words  of  incorporation. 

Of  the  favouring  principle  of  the  law  on  this  fub- 
jetft,  there  is  a  remarkable  inftance  in  Serjeant  Glan- 
ville's  report  of  the  Chippenham  eafe,  in  the  follow- 
ing words,  Hated  by  him  as  the  opinion  of  the  Com. 
mittee  a  Rather  than  the  right  of  fuch  boroughs,* 
wherein  the  commonwealth  hath  intereft,  fhould  be 
void  or  deftroyed,  for  the  want  of  being  corporate,  they 
ihould  and  ought  to  be  taken  for  lawful  corporations, 
io  this  particular  purfofe;  though  to  other  pur* 
pofes  of  taking  and  making  grants  of  lands  or  goods, 
or  the  like,  they  are  no  corporation." 

P.  182.  (D.)  Du  Gange,  in  his  Gloflary,  under  the 

words  Communia  &  Csmmuxanria,  lays,  "  Inter  Com- 

4  muniae 
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jura  pnecipua  receofimtef -  8e*H wte%  CHito 
,  MojpratMs%$igiU*»K  C*mp*mt >.£<&**«>&  Jmfc 
*/*— De  fljfiVilii  Hee  habentw  ia  chacti  3-  Ludpw* 
cis  araio  »35  pro>  Epifropo  ftrmirf  a  djcttfeafc  cnajflv, 
mn  dtbebmt  (Cives  Remenfes).  fatar  StgUhm* 
i  iMfi  babtani  Cmmmmiam"  If  with  us  Migngljiodt 
common  fcal  were  a  proof  of  incorpOfatJQife,  it 
irouM  raife  many  focieties  to-  a  ftation  tfeey  dfr  not 
lire  to.  The  fevcral  law  focieties  of  the  ions  o£ 
[court,  are  known  not  to  be  regular  cooperations  •  ; 
f  yet  they  have  always  ufcd  a  common  find  in  their  pub- 
lic a£b:  And  there  are  many  otfeer  iftftancest  it*  whioh 
common  feals  are  ufcd  by  bodies  not  corporate,  ftiC 
the  cafe  of  a  cirpirMm  without  a  common  feaj^  feqms 
extraordinary :  However,  fueh  a  cafe  is  faid  to  have 
cxifted.  The  attorney  general,  in  his  a^yiunenft  i^oo 
the  j^«#  wtrranU  againft  the  city  of  London,  in  168& 
having  occafion  to  refer  to  the  cafe  of  Cambridge  in 
5°  Ric.  2.  ftates  it  thus :  u  The  bufgefle*  who  ap- 
peared  on  behalf  of  the  commonalty,  before  the  kug 
and  lords,  were  aflced  if  they  had  authority  under  the 
common  feal  of  the  town  ?  They  anfwer,  the  town 
had  no  common  feal ;  but  that  they  were  chofcn  at  a 
common  aflembly  of  the  town,  fummoned  £bf  the 
purpofe,  &c.M 


c 
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P.  202.  (£.)  I  have  placed  the  two  cafes  of  Lyme  and 
Saltafh  together,  on  account  of  the  great  refemblfrqce 
they  bear  to  each  other.  The  hiftory  and  prcfenfc 
ftate  of  thefe  boroughs  exhibit  to  our  view,  in  differ- 
ent ftages,  the  progrefs  of  corporations  (the  new  race 

*  Sty.  ^57.  SWn.  6*1- 
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i£  ifepcefcjitation)  in  fupphnting  the  an&nt  feudal 
fflqftituente  and  waters  of  towns.  lj  t^ye  endeavoured 
to  (hew*  ip  a  note  in  my  fuft  volume*-,  in  what 
tnapner,  according  to  the  original,  feudal  ftate  of 
borough*  ia  this  country*  their  inhjdMtanjte  obtained 
&efr  privileges,  in  the  firft  degree,  by  yfraftchjfriaeat.fr 
a^  ift  the  fccond,  by  incorporation : .  Both  being  4c- 
tivedf  under  the  feudal  fyfleus.  fro^  their  tenitro.. 
X%tbe  Vegjaning,  a$  well  as  after  the  corppjf^^rig^ 
^  bpen  eftabl^hed,  the  imnumity  and  tho  fcftujrci 
wejre  uw^ed  in  the  %n*  perfpwi  the  fannw,  inftcaA 
tC  9^i  *F.  MrfoP  tearing  ifc  tp  ft*  tBdepepdftoft 
{tafttitpc,  beiqg cqafideyed oplyas a ijecwdacy quality 
0^  tfye.  bu^gefv  or  borough  tenant.  When  ttai* 
auybejrs,  ox  their  trade*  h*L  enabled  them  to  eftahliih* 
9P  tp  obtoi^.  grants  of  guilds  or  fraternities,  fas  fbt 
^mSRfcs  of  tople*  dj*n  began  the  pr*$ke  of  admitting 
Pg^tel^for  ^cfe  purptfes,  who  wqm  eitbt r  flsaftgem 
t$  th&  borough,  or  usgounedfod  with  its  Mouse*  ox 
ij^dd  gelations. 

Thpfe  guilds,  ofeea  began  by  yol^t^  4/S*ifH 
t^  v  and.  having  lengthened  into,  right  bg  length, 
of  time,  gave  beginning  to  many  of  tjtf&  ^Qrpcca^ 
tjfln^  which*  at  th*£  dajfc  fotfad  their  tides  in,  pre- 
fc#IJ*PJV  &Py4  shatters,  weifc  aftepvafida  obtained*, 
containing  addii^pjnaL  priyilegc^,  or  Qwfeming  antient 
SHftSWk  Wft"X  <tf  *£&.  inflWMtii^i  VJwwif*  *»»p, 
"OTKKl.  ty  tfc  authority  of  charters,  ifopi  -the  (pnerejgi^ 
OC  tjbb  fort^  I  confceixe  $5  charter  <tf  ftd\¥- 1»  Ufc 
$t  tqvcD  of  Lyme  to  Jisjv.c  Ijeeg  $  whjeb.  tes.no>  e** 
jjeJHp/is  of  reference  t#.  farmer  ¥^ge)f  qc  to  the  tifngk 
qf.afjccftoift  4?  is  vjery  ojteji  thexafeijji  tfafc  qharters^v 

inftanccs 
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Inftances  of  which  may  be  fecit,  in  the  tWter  ct 
VaUt  tortij  and  in  one  of  an  earlier  period,  g/atncJ 
to  Pontefraft,  mentioned  in  p.  18,  of  Vol.  L  The 
freedom  of  die  borough  was  enjoyed  by  all  the  mem~ 
bers  of  die  guild ;  but  the  government  of  k  be- 
longed to  the  burghers  only,  or  thofc  who  held  the 
laftds  and  tenements*  The  earlieft  records  of  Lyme? 
Ihfcw  plainly,  how  much  more  refpeded  the  burgage- 
tenant-freeman  was,  than  a  mere  freeman  or  gu3d~ 
brother :  They  had  the  precedence  in  all  corpOntfk** 
Ads,  were  diftingutfhed  by  a  particular  name,  and 
fbmftthnes  called  burgiffa  **T%w  But  by  the  gradual 
increafe  of  the  wealth  and  numbers  of  the  guild  free- 
men, and  by  the  undiflinguiihing  ufe  of  die  corporate' 
same  and  authority,  in  all  the  proceedings  of  die 
borough ;  by  die  equality  of  all  the  members  at  pub-* 
lie  meetings,  and  by  the  decline  of  die  feudal  tenures* 
the  rafon  for  preserving  a  diftindtion  of  perfons  de- 
clined too.  All  the  advantages  and  authority  of  die 
borough,  being  excrcifed  in  the  guildhall,  were  in- 
timefuppofed  to  belong  to  its  members  only,  and  thus 
all  privileges  gradually  became  vefted  in  the  members 
of  the  corporation. 

While  the  concerns  of  a  borough  were  confined  to 
its  own  inhabitants,  and  before  the  greater  interefts  of 
government  had  penetrated  among  them,  fo  as  to  give 
political  importance  to  their  elections,  they  beftowed 
freely,  and  for  a  finall  confideration,  their  corporate 
or  guild  privileges,  upon  all  who  applied  for  them ; 
for  then  they  could  be  ufeful  only  to  thofc,  who  by 
exercifing  diem,  could  in  their  turn  be  ufeful  to  die 
town.  And  it  is  natural  to  believe,  that  the  land  or 
burgage  holders,  were  admitted  a*  of  courfe  among 

their 
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their  number.  But  when  long  ufage  had  eftablilhed 
die  corporate  authority  of  the  guild,  as  the  ruling 
authority  of  the  borough,  every  public  a&  of  the. 
borough  was  tranla&ed  in  the  name  of  the  corpora- 
tion. It  became  a  matter  of  difcretion  in  the  mem- 
bers, to  admit  whom  they  pleafed,  to  partake  of  their 
privileges;  and  when  new  political  principles  took 
place  among  them*  they  exercifed  this  difcretion  with 
fome  diftin£tion-and  referve.  It  was  now  too  late  for 
die  holders  of  the  antient  burgages  to  demand  their 
indent  privilege  $  becaufe,  by  long  acquiescence,  they 
had  acknowledged  and  fubmitted  to  a  different  inftitu- 
tion,  and,  perhaps,  had  loft  the  evidence  of  their  for* 
mer  eftablifhment. 

I  have  laid  above,  that  guilds  or  fraternities  often 
began  by  voluntary  affbeiation.  The  fa£fy  I  know,  is 
contrary  to  a  maxim  of  our  modern  law,  but  is  well 
warranted  by  the  hiftory  of  this  country,  and  of  other 
nations  of  Europe,  in  the  nth,  12th,  13th,  and  14th 
centuries.  We  now  underftand  the  word  guild  to 
have  a  corporate  fenfe  ;  and  Lord  Coke  lays  it  down 
with  authority,  (10  Rep.  30)  that  of  old  time,  the 
burgefles  of  a  town  or  borough  were  incorporated 
when  the  king  granted  them  gildam  mercatoriam ; 
which  expreffion,  Rolle,  in  his  abridgment*,  adopts 
as  one  mode  of  conferring  a  royal  incorporation.  But 
it  appears  from  Du  Cange's  gloffary  on  this  word, 
that  in  the  beginning  it  had  no  fuch  fenfe,  Gilda%  or 
G  hi  Ida j  is  there  defined  Fraternitas^  Sodalitium>  Con- 
tubernium,  Curiay  Soc'utas^  Collegium.  The  author 
eites  the  following  paflagc  from  S.  Anfelmus,  lib.  2, 

•  1  Abr.  $13.  Corporation  F. 
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cpift.  7.  *  Dc  domino  Henrico  qui  Came?arius  fuii^ 
audio,  quia  in  multis  inordinate  fe-geflit  &  maxime  ill 
bibendo,  ita  ut  in  gildas  cum  ebriofis  bibat  &  cum  eis 
inebrietur— prohibeo  ne  amplius  in  gilda  aut  ih  con* 
ventu  eorum  qui  ad  inebriandum  folum  convenient, 
bibcre  audeat."  Here  the  word  is  ufed  for  club,  or 
fociety.  In  the  fame  author,  Gulldhalla  is  defined, 
u  locus  in  quo  exponuntur  merces  nundinariae."  He 
alfo  *  cites  from  a  charter  of  an  Earl  of  Flanders,  in 
121 1,  thefe  words:  "  Omnes  qui  ghildam  habent  & 
ad  illam  pertinent,  &  infra  cingulum  villas  fu«  manent, 
libera  omnes  facio,"  where  burgefles  are  mentioned 
as  having  a  guild,  previous  to  their  acquiring  infran- 
chifement. 

A  modern  French  author,  (M*  Houard)  inti- 
mately acquainted  with  the  laws  of  the  middle  ages, 
who  has  publifhed  in  France,  the  antient  laws  of  this 
ifland  under  the  Saxon  and  Norman  princes,  and  the 
writings  of  our  firft  lawyers,  as  an  illuftration  of  die 
laws  of  France,  confiders  the  Friborga  among  the 
Saxons,  and  Franc-plege  among  the  Normans  [Vicinia 
and  Gyldonia),  as  fynonimous  with  Gilda.  Thefe  are 
well  known  to  mean  focietics  of  perfons  and  families 
In  towns  or  hamlets,  for  mutual  convenience  and  pro- 
tection, who  were  anfwcrable  to  the  king  or  lord,  for 
the  good  behaviour  cf  all  the  individual  members*  In 
the  75th  chapter  of  (he  laws  of  Henry  I.  thefe  perfons 
are  called  Congildcncs.  M.  Houard  fays  of  them, 
tt  Ces  Societes  ne  s'ctablircnt  d'abord,  qu*entre  qoel- 
ques  families  de  labourcurs  j  eorum  oil  a  fimul  bulliabant 
(Wilkins    Glojfar.*)    cufuite    entre   des   marchands: 


#  Du  Cangc  Supplement. 


•. 


Enfin 


NOTES.  243 

Enfin  tons  les  habitans  dc  chaque  bourg  firent  en  com- 
mun  leur  commerce  ;  de  la  leurs  habitations  vorfine* 
les  unes  des  autres  ;  les  taxes  que  le  Souverain  ou  les 
fcigtieurs  lui  impofcrent,  fons  le  nom  de  gylde  au  geldey 
par  compenfation  des  privileges  qu'ils  leurs  accorde- 
rent  j  &  dont  raffranchiflement  du  vaffelage  ou  de 
Pefclavage,  c'eft  a  dire,  la  bourgeoifie  fut  le  principal  *.n 
This  obfervation  is  made  by  the  author,  upon  the  fol- 
lowing paflage  in  our  antient  Glanville  +  :  u  Si  quia 
Nativus  quiete  per  unum  annum  &  unum  diem,  in 
aliqui  villi  privilegiata  manferit,  ita  quod  in,  eorum 
communem  gyldam  tanquam  civis  receptus  fuerit,  eo 
ipfo  a  villenagio  liberabitur."  It  will  hardly  be  ima- 
gined, that  Glanville,  writing  this  in  the  reign  of 
Henry  II.  can  be  fuppofed  to  defcribe  every  infran- 
chifed  town  or  vill,  as  a  body  corporate,  as  we  now 
iinderftand  the  term. 

In  the  ftatute  32  Henry  VIII.  c.  42,  for  uniting 
the  companies  of  Barbers  and  Surgeons,  one  of  thefe 
bodies  is  defcribed  as  a  company  having  freemen^  but 
not  to  be  incorporate.  The  words  are,  tt  For  as  much 
as  within  the  (aid  city,  there  be  now  two  feveral  and 
diftincl;  companies  of  Surgeons,  the  one  company  being 
called  the  Barbers  of  London,  and  the  other  company 
called  the  Surgeons  of  London,  which  company  of 
Barbers  be  incorporated  to  fue  and  to  be  fued,  &c.  by 
letters  patent ;  and  the  other  company  called  the  Surgeons 
be  not  incorporate •,  nor  have  any  manner  of  incorporation  " 
The  acl  proceeds  to  unite  the  freemen  of  both  compa- 
nies into  one  body. 

*  Houard,  Traitcs  furies  Cout.  Anglo-Norm.  vol.  I.  p.  444. 
t  Tra£L  dc  Lcgibus,  lib.  5.  c.  5. 
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.  In  a  cafe  in  the  year  book,  49  Edw.  III.  fol.  3,  an 
iftablijbed  guild  or  fraternity  of  tradesmen  in  London, 
is  fpoken  of  as  having  commenced  by  voluntary  aflbci- 
ation  j  and  it  wa*  not  pretended  by  their  counfel^that 
they  derived  the  privilege  from  charter  or  prefcriptive 
fight :  But  the  latter  endeavoured  to  maintain  their 
right  as  a  body  corporate,  by  the  cuftom  of  London, 
which,  he  faid,  allowed  of  voluntary  corporations. 
The  words  of  the  counfel  for  the' crown  are,  "  Ceil 
Fraternitie  &  touts  tiels,  ne  font  my  perpetuels,  mes 
comenfent  per  l'aflent  de  gents  d'un  art  de  lour  frank 
volume  i  iffint,  mefque  un  de  la  fraternity  voile  relin- 
quere  la  fraternity,  rl  poet  bien  quant  lui  pleaft.  Mes 
Ceftuy  que  eft  un  de  la  Comminalty  de  Londres  eft 
perpetuehnent  un  de  la  Commenalty,  per  ceo  que  la 
City  <St  pcrpetuel."  One  of  the  judges  hereupon 
obferved,  that  fraternity  was  not  a  term  of  the  law. 
Unluckily  for  the  guild,  in  this  cafe,  they  were  dis- 
puting with  the  Crowi,  for  an  eftate  devifcd  to  them  -9 
and  the  queftion*  was,  whether  they  bad  capacity  to 
take  lands  &c  ;  for,  as  to  other  purpofes,  the  counfel 
for  the  crown  did  not  deny  the  lawfulnefs  of  their  in- 
ftitution.  The  cafe  was  decided,  as  qucftions  of  for- 
feiture in  former  days  commonly  were.  . 

This  is  the  earlieft  cafe  I  have  met  with,  eftabliih- 
ing  the  maxim,  that  the  king  alone  can  incorporate  j 
and  is  referred  to  by  Lord  Coke,  RoJle  and  Hale,  as 
laying  the  foundation  of  that  dofirine. 

Madox,  in  a  note  in  p.  24  of  his  Firma  Burgi,  re- 
cites a  charter  of  Richard  II.  to  a  fraternity  in  Nor- 
wich, in  thefe  words  :  "  Sciatis  quod  cum,  ut^acce 
pimus,  qusedam  fraUrmtas  &  gilda  gloriofi  Martins 
Sancti  Georgii  in  civitate  noftra  Norwici,  per  30  annos 

clapfos 


NOTES.  i+5 

clapfos  &  ampiius,  continui  bene  &  honefte  gubernatae 
fuerint  fy  ad  hue  exiftant— Nos  Fraternkatem  &  Gil- 
dam  pnedi&as  pro  nobis  It  h*redibus  noftris  tccepiamms 
ratificamus  &  confirmamus.  Ac  conceffiaitis  quod— » 
Hot  pcrpetux  &  Communitas  perpetua,  lie" 

ft  225.  (F.)  In  the  fpeeehes  of  the  cotmfel,  no 
mention  was  made  on  either  fide  of  die  adton  preri- 
oufly  brought  againft  the  mayor,  as  returning  oftcer, 
for  refufing  the  vote  of  one  of  the- burgage  freeholder* 
at  the  laft  de&ion.  The  event  of  it  was  indifferent 
to  the  queftion  before  the  Committee j  but  an  account 
of  it  may  be  ufeful  in  the  hiftory  of  Saltafh. 

The  adtion  was  brought  by  a  Mr.  Drewe,  who  ten- 
dered his  vote  as  a  freeholder  for  Major  Lemon*  The 
declaration  ftated  the  plaintiff's  right  as  a  freeholder  of 
a  burgage  tenement  in  the  borough,  and  that  the  de- 
fendant knowing,  &c.  and  wrongfully  intending  to  de-t 
prive  him,  &c.  refufed  his  vote.  The  defendant 
pleaded  the  general  ifTue,  and  the  caufe  came  on 
to  be  tried  by  a  fpecial  jury,  before  Mr.  Juftice 
Wilfon,  at  the  laft  Lent  affizes  for  Cornwall,  held 
at  Launcefton,  March  27,  1787.  Mr.  Serjeant 
Lawrence,  counfel  for  the  plaintiff,  ftated  die  -cafe 
at  length  to  the  jury,  to  (hew  the  hiftory  and  con- 
stitution of  the  borough,  deducing  from  thence  the 
plaintiff's  right  to  vote ;  but  declared  that  he  did  not 
mean  to  charge  the  defendant  wi:h  any  thing  malicious 
in  his  refufal  of  the  vote,  only  for  the  refufah  Here- 
upon,* as  foon  as  he  fate  down,  the  counfel  for  the 
defendant,  in  ftudied  arguments,  obje&ed  to  the  com* 
petency  of  the  plaintiff's  proceeding  with  his  evidence, 
upon  the  ground  of  the  admiffioh  on  his  part,  that 
Rj  the 
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the  defendant  had  done  nothing  wilf&lly  wrong ;  al- 
ledging,  (as  the  plaintiff's  counfel  admitted)  that  he 
had  .a&ed  conformably  to  the  ufage  of  the  laft  30 
years,  and  to  three  concurring  decifions  of  the  elec- 
tion committees;  and  contending,  that  the  foundation 
of  this  aftion,  and  of  all  others  againft  officers  of  the 
law  in  the  execution  of  their  duty,  was  a  wUfufand 
vutUcUus  misfeafance. 

;The  learned  Judge,  at  firft,  inclined  to  let  the  plain- 
tiff proceed  with  his .  evidence ;  faying,  there  were 
two  queftions  for  the  jury  to  cpnfidcr;  firft,  Whether 
the  jplfuntift  had  a  right  to  vote  5  and,  fecondly,  Whe- 
ther the  defendant  had  a£led  malicioufly  in  refilling 
the  vote*  suid  that  it  might  be  necelTary  to  go  through 
the^ whole  cafe,  in  order  to  afcertain  thefe  points. 
But.  ^fter  a  full  hearing  of  all  the  counfel  on  both 
fides,  his  lordfhip  was  of  opinion,  that  he  ought  to 
dire&  a  verdict  to.jbe  taken  for  the  defendant,  or  the 
plaintiff  to  be  non-fuited,  without  proceeding  further* 
He  faid,  the  flat.  7  and  8  Will.  III.  c.  7,  which  was 
made;  to.  prevent  falfe  returns,  and  gives  an  a£tion  to 
the  party  grieved,  does  not  allow  it  to  the  candidate 
himfelf,  unlefs  the  return  be  wilfully  falfe ;  and  it 
•would  be  very  inconiiftent  to  fuppofe,  when  the  party 
who  is  the  moft  inter eiled  in  the  aft,  and  moft  injured 
by  it,  cannot  recover  damages,  except  it  be  wilful ; 
that  one  much  lefs  aggrieved,  and  who  has  lefs  intereft 
in  the  fame  tranfaclion,  fhould  yet  be  more  favoured 
in  the  recovery  of  damages. 

His  lordfhip  mentioned  the  cafe  of  General  Bur- 
goyne  againft  Mofs  the  mayor  of  Prefton,  which  he 
ftatcd  thus.  Sir  Henry  Hoghton  and  General  Bur- 
goyne  were  candidates  for  Prefton,   at  the  ele&ion 

in 
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lp  17689  upon  a  right  of  voting  which  had  not  been 
fxercifed  at  the  late  elections  within  memory ;  and 
the  mayor  returned  the  members  chofen  \n  oppofitjon 
to  them,  according  to  that  conftitution  which  had  prer 
vailed  in  modern  times.  Upon  a  petition  to  the  houfe, 
§ir  Henry  Hoghton  and  General  Burgoyne  were  de- 
termined to  be  duly  elected,  and  the  right  of  votings 
which  they  contended  for,  was  eftablifhed  by  the  fame 
cjecifion.  Afterwards,  General  Burgpyne  brpughtan 
a&ion  againft  the  maypr  for  this  falfe  return :  Upon 
$e  trial  of  which,  it  appeared  that  the  mayor  (who 
had  acted  by  Mr.  Dunning's  advice  upon  that  election) 
bad  conducted  himfelf  in  the  fame  manner  as .  his 
Bfedereflbrs  had  done ;  and  that  the  clafs  of  voters, 
then  fupported  by  the  resolution  of  the  Houfe,  had 
never  been  received  at  any  former  election.  Lord 
Bathurfr,  who  tried  the  caufe,  upon  this  evidence  di~ 
r*cted  the  jury  to  find  for  the  defendant,  if  they  fhould 
think,  that  in  the  execution  of  h;s  duty,  he  had  acted 
according  to  the  beft  of  his  judgment,  and  not  mali- 
cioufly :  And  they  gave  a  verdict  for  {he  defendant, 
tp  the  fatisfaction  pf  the  court. 

Mr.  Juftipe  Wilfpn  alfp  obferved,  that  Lord  Chief 
Juftice  Holt,  in  the  report  of  the  cafe  pf  Alhby  and 
White,  in  the  King's  Bench*  endeavours  to  eftablifli 
a  different  opinion,  viz.  That  an  action  lies,  gem- 
rally^  for  the  rnere  ol)ftruction  of  the  right ;  but 
that  the  decifion  of  the  Houfe  of  Lords  upon  that 
cafe,  was  founded  on  a  different  principle,  viz.  the 
wilfulnefs  of  the  act ;  and  that  the  fame  principle  was 
iuforced  in  the  juftification  which  the  Houfe  of  Lords 
publiflied  of  their  conduct ;  which,  it  was  fupppfed, 
was  drawn  up  by  the  Chief  Juftice  himfelf.  He  faid, 
R  4  that 
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that  Holt  ftood  fiagle  in  this  particular  opinion ;  butfc 
however,  as  the  plaintiff  was  earneft  in  defiring  a 
fecial  verdict,  he  would,  in  compliance  to  the  audio* 
rity  of  fo  great  a  name,  direct  the  queftion  to  be  pot 
upon  the  record  in  that  form,  in  order  to  have  it  fo- 
remnly  argued  and  determined,  if  die  leading  counfel 
for  the  plaintiff  would  declare  his  own  aflent  to  this 
•pinion  of  Lord  Holt. 

This  mode  of  fettling  the  caufc  was  declined,  and 
hereupon  die  plaintiff  was  non-fuited.  No  ftep  was 
afterwards  taken,  'in  the  oourfe  of  the  following  term, 
to  renew  the  queftion,  by  moving  to  fet  afide  the  non- 
fiiit  In  the  mean  time,  the  Committee  met  for  die 
trial  of  the  prefent  petition,  and  fete  upon  it  during 
the  firft  part  of  Eafter  term,  rj&j. 

An  a&ion  of  the  fame  fort,  in  which  the  declaration 
was  the  tame,  was  brought  againft  the  mayor  of  Hast- 
ings, after  the  laft  general  ele&ion,  and  the  plaintiff 
had  a  verdift  for  200 1.  damages.  There  the  de- 
fendant's malice  made  part  of  the  plaintiff's  cafe. 
The  aftion  being  brought  in  the  court  of  Common-* 
Pleas,  and  judgment  figned  there  for  the  plaintiff,  a 
writ  of  error  was  brought  into  the  court  of  King's 
Bench ;  which  was  appointed  for  argument  there  in 
Eafter  term,  1786.  But,  upon  its  coming  on,  the 
court  prevented  the  counfel  for  the  plaintiff  in  error 
from  difcuffing  their  objeftions  totheafiion,  by  telling 
%them,  that  the  cafe  of  Afliby  and  White,  in  the  Houfe 
of  Lords,  was  in  point,  and  fo  concluflve  upon  the 
fubjeft,  that  it  would  be  in  vain  to  agitate  the  quef- 
tion. The  name  of  this  caufe  was  Sargent  and  Mill* 
ward* 

P.  225. 
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f.  12$  and  160,"  (G.)  Thtrc  was  a  doubt  intimate* 
at  the  bar,  whether  the  charter  of  his  prefent  majefty, 
contained  the  fame  claufe  as  that  pf  Charles  the  Second, 
impowering  the  king  at  fleafur^  to  remove  the  mayor 
or  any  of  the  aldermen,  from  their  offices ;  it  being 
aflerted  on  one  fide,  that  this  claufe  was  in  the  char- 
ter, and  on  the  other;  that  it  was  not,  I  was  not 
willing  to  belieVfc,  that  a  ppwer,  originating  in  the 
wicked  defigns  pf  a  Stuart  prince*  againjt  the  libertie? 
of  this  nation,  When  die  garbling  of'  corporations  be- 
gan, would  have  been  fuffered  to  continue  under  a 
prince  of  the  Houfe  of  Hanover.  To  fatisfy  my  cuV 
riofity  on  this  point,  I  read  the  original  charter 
through,  <and  had  the.  fatisfaftion  to  find  the  garbling 
claufe  of  Chas.  lid's  charter,  omitted  in  that  of  his 
prefent  majefty. 

It  is  as  follows  in  the  charter  of  Chas.  II.  as  I 
translate  it. 

a  Provided  always  &  we  do  hereby  referve  to  us 
our  heirs  and  fucceflbrs  full  power  &  authority  to 
amove  refpeftively  from  their  fevral  offices,  by  letters 
under  the  fign  manual  and  fignet  of  us  our  heirs  and 
fucceflbrs,  any  Mayor  Recorder  Alderman  &  Town 
Clerk  of  the  faid  Boro'  for  the  time  being,  or  any  of 
them,  at  the  will  &  pleafure  of  us  our  heirs  &  fuc- 
ceflbrs, &  to  declare  him  or  them  amoved  from  his  or 
their  laid  offices.  And  as  often  as  we  our  heirs  & 
fucceflbrs  by  any  fuch  Letters  under  the  fign  manual 
&  fignet  of  us  our  heirs  &  fucceflbrs,  {hall  declare 
fuch  Mayor  Recorder  Alderman  &  Town  Clerk  of 
the  (aid  Boro9  for  the  time  being,  or  any  of  them,  to  be 
amoved  from  his  or  their  faid  refpeftive  offices,  that 
then  &  from  that  time  fuch  Mayor  Recorder  Alder- 
man 
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pugi  St  Town  Clerk  To  amoved  6k  declared  to.  be 
amoved  from  his  or  their  refpe&iye  offices  fhall  ipfa 
feflo  without  any  further  jxroceeding  be  really  U  to 
all  intents  &  purpofes .amoved ;  &  this  as. often  as  it 
fhall  fo  happen;  any  thing  in  thefe.prefents  contained 
to  the  contrary  notwkhftanding.  And  then  in  fuch 
cafe  from  time  to  tiiqe,  -as  often  as, the  .cafe  fhall  (b 
happen,  within  a  convenient  time  after  fuch  amovc- 
ment  or  amovements,  fome  other  perfon  or  perfons 
may  &  (hall  be  ele&ed  appointed  &  fworn  into  the 
place  or  places,  office  or  offices,  of  him  or  them  fo 
amoved,  by  the  Mayor  Aldermen  and  freeburgefles-  of 
the  faid  Borough  for  the  time  being,  or  the  major  part 
of  them  who  fhall  remain  within  the  (aid  Borough,  in 
the  form  before  in  thefe  prefents  mentioned." 

There  is,  however,  in  the  charter  of  his  prefent 
majefty,  a  claufe  refpe&ing  the  mayor^  in  thefe  words : 
cc  Which  faid  Mayor,  as  well  prefent  as  future,  for 
any  negleft  or  default,  or  any  other  reaibnable  caufe, 
we  will  fhall  be  amoveable  by  us  our  heirs  or  fuccef- 
fors,".  This  claufe  is  tranferibed  from  a  fimijar  one 
in  the  charter  of  Chas.  II.  but  foftened  by  the  omif* 
Con  of  the  ad  bene-placitumy  which  the  former  charter 
bears. 

The  above  claufe,  became  the  fiibject  of  debate  in 
die  Houfe  of  Commons,  in  the  feflion  next  after  the 
grant  of  the  charter.  On  the  3d  of  April  17 75,  tl\Q 
prefent  Earl  of  Radnor  (then  Lord  Folkftone)  moved, 
w  That  the  refervation  contained  in  the  faid  charter, 
and  exprefied  in  thefe  words,  {flatlng  them)  is  uncon- 
ftitutional,  as  it  tends  to  reftrain  the  freedom  of  elec- 
tions, and  of  returns  of  members  to  i'crvc  in  parlia- 
ment for  the  faid  borough  j  and  eftablifhes  a  prece- 
dent 
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dent  dangerous  to  the  commons  of  Great  Britain,  and 
to  the  public  liberty  of  the  realm."  This  motion  was* 
negatived.  In  the  debate  upon  it  (as  related  in  the 
printed  debates)  the  then  attorney  and  folicitor  gene- 
ral appear  to  have  argued,  That  the  claufc  in  queftion 
gave  no  new  power  to  the  crown,  and  that  it  exprefled 
no  more  than  the  law  implies,  namely,  the  power  of 
the  king  legally  exercifed  in  his  court  of  King's  Bench, 
i.  e.  the  king,  as  the  law  and  conftitution  behold  him 
In  Curia.  On  the  other  hand,  the  mover  of  the  quef- 
tion was  fupported  by  Mr.  Dunning,  in  contending, 
That^  whether  fuch  might  be  the  legal  effeft  and  con- 
ilrucHon  of  this  claufe  or  not,  dill  it  tended,  as  far  as 
it  could,  to  give  the  king  an  unconftitutional  and 
dangerous  power;  and  that  the  crown  lawyers  of 
'Charles  II.  who  firft  advifcd  it,  would  not  .have  in- 
ferted  it,  if  they  had  thought  it  nugatory :  And  as  a 
confirmation  of  this,  they  (aid,  that  the  refervation 
of  this  power  to  the  crown  in  charters,  originated  in 
the  reign  of  Charles  II. 

In  confequence  of  the  above  declaration,  in  the 
fpeeches  of  the  attorney  and  folicitor  general,  Lord, 
Folkftone,  after  the  conclufion  of  the  firft  debate, 
moved,  "  That  the  faid  words  contained  in  the  faid 
charter,  do  not  referve  to  the  crown  any  power  of 
amotion,  except  by  the  method  of  a  judicial  proceed- 
ing, in  the  due  courfe  of  law."  Thofe  who  oppofed  the 
former  motion,  wifhed  to  prevent  the  houfe  from  de- 
claring any  opinion  upon  this  fubjeft  j  and  therefore 
when  the  latter  was  propofed,  a  motion  was  made  on 
their  part  to  adjourn.  Upon  this  there  was  a  diviiion, 
and  it  was  carried  for  the  adjournment,  by  127  to 
.46* 

#  35  J°u«*  »Mi  W  ^ 

2  On 
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On  the  next  day  the  fubjeft  was  rcfumed,  by  Lord 
Folkftonc's  repeating  his  Jaft  motion  j  and  then  die 
othersTOoved  the  previous  qucftion,  which  pafled  in 
the  negative,  by  xx8  to  46  *s  and  there  the  matter 
ended. 

The  charter  has  a  claufe  refpefling  the  amotion  of 
the  aldermen,  expreffed  in  fimilar  terms  to  thofe  before 
recited:  The^rordsare  thus,  *  Which  aldermen,  or 
any  of  them,  for  any  negleft  or  default,  or  any  rea- 
fonable  caufe  at  the  difcretioh  of  the  mayor,  juftice  of 
die  peace,  and  the  reft  of  the  aldermen  for  the  time 
being,  or  the  major  part  of  them,'  we  will  (hall  be 
amoveable"— *This  is  like  wife  copied  from  the  char* 
ter  of  Charles  II,  and,  I  prefuir.e,  it  could  not  be  con- 
tended, that  die  power  thereby  given,  could  be  exer-» 
cifed  in  any  other  manner,  than  fuch  as  could  be  legally 
juftified  in  the  court  of  King's  Bench. 

In  the  cafe  of  the  coYporation  of  Chefter,  lately  de- 
termined in  the'eaurt  of  King's  Bench  f>  the  merits 
of  the  above  garbling  claufe  underwent  a  judicial  con- 
sideration. In  the  Chefter  charter,  granted  after  that 
of  Saltafti,  in  the  laft  year  of  Charles  the  Second's 
reign,  there  was  a  claufe  like  that  above  recited ;  but 
dirc&ing  the  amoval  of  die  members  to  be  by  order  of 
the  king  in  council*  and  to  be  fignified  undej  the  leal 
©f  die  council.  And,  in  faft,  in  the  fucceeding  reign, 
an  amoval  of  all  the  members  of  this  corporation  was 
made  by  James  II.  conformably  to  the  power  herein 
referved  to  the  crown.  One  of  the  points  of  argu-» 
ment,  maintained  in  the  above  caufe  was,  That  this 
claufe  of  the  charter  was  illegal,  as  tending  to  give  thq 

*  35  Joura.  856;  t  In  Trinity  Term,  1788; 

king 


NOTES.  153 

dng  an  arbitrary  and  unconditional  power ;  that  it 
To  vitiated,  and  was  to  repugnant  to  the  charter,  as 
to  render  it  altogether  void.  The  particulars  of  the 
irgument,  and  the  anfwer  it  received  from  the  coun- 
fel  on  the  other  fide,  may  be  feen  in  the  printed  re- 
port of  the  cade.  It  was  not,  however,  fully,  dif- 
cufled;  as  the  judges  thought  it  did  not  immediately 
iffeft  the  queftion  then  before  them;  which  was, 
whether  the  caufe,  as  it  was  then  circumftanced,  re* 
quired  a  new  trial.  Upon  the  opening  of  this  argu- 
ment, Mr.  Juftice  Buller  (aid,  u  he  thought  the  effect 
of  fuch  a  claufe  could  relate  only  to  the  individual 
members  of  the  corporation,  and  not  to  the  body  it- 
felf."  And  afterwards,  when  die  opinion  of  the  court 
was  formally  given  upon  the  cafe,  the  judges  held, 
K  that  upon  a  found  conftru&ion  of  the  whole  char* 
ter,  according  to  its  general  effect,  this  claufe  was  not 
repugnant  to  it :  Becaufe,  there  being  a  provifion  in 
it,  that  upon  every  amotion,  the  remaining  members 
Qiould  elect  fucceflbrs  to  the  perfons  removed,  the 
power  of  amotion  mud  be  underftood,  fub  modoy  viz. 
fo  as  not  enabling  the  crown  to  deftroy  the  whole 
body  at  once,  and  to  make  fuch  election  impoifible  ; 
but  only  to  remove  in  fuch  manner,  as  that  the  va- 
cancies thereby  made,  might  be  from  time  to  time 
fupplied  by  the  corporation.  And  confequently,  that 
die  amotion  of  all  the  members  at  once,  by  James  II. 
was  arbitrary,  illegal,  and  void."  The  judgment 
paflcd  in  the  King's  Bench,  in  the  above  caufe,  is  not 
yet  to  be  confidered  as  final',  as  a  writ  of  error  upon 
it  is  now  pending,  and  expected  to  be  determined  in 
the  Houfe  of  Lords,  in  the  courfe  of  the  prefent 
feffion. 

When 
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When  the  queftion  arofe  in  the  cafe  of  Lyme,  Upon 
the  charter  of  Charles  II.  (as  mentioned  in  p.  28*) 
it  was  faid  to  have  contained  this  garbling  claufej 
and  was  underftood  to  be  annulled,  conformably  to  it, 
by  the  proclamation  of  James  II,  Nothing  in  that 
caufe  led  to  a  particular  examination  of  the  charter 5 
neither  was  the  odious  claufe,  nor  any  other  part  of  it 
than  that  upon  which  the  queftion  of  evidence  (in 
p.  28.)  was  made,  read  to  the  Committee.  But  ac- 
cording to  the  dodrine  in  the  Chefter  cafe,  if  die 
terms  of  the  charter  are  fimilar  to  that,  it  may  be 
doubtful,  whether  the  corporation  of  Lyme  has  not 
b$en  miftaken,  in  fuppofing  their  charter  of  Charles 
II.  annulled  by  the  proclamation.  And  there  are  fome 
other  boroughs,  in  which  great  confiifion  might  be 
raifed  upon  the  fame  account.  Note  (K.)  contains  a 
copy  of  the  proclamation  abovcmentioned. 

P.  225.  (H.)  The  words  of  the  order  for  giving 
leave  of  abfence  to  Mr.  Kynafton  are,  M  That  he  be 
discharged  from  any  further  attendance  on  the  faid 
Committee  *." 

I  do  hot  know  whether  this  form  has  been  fre- 
quently praitifed  on  thefe  occafions :  I  fhould  think 
not;  becaufe  the  ftatute*  10  Geo.  3.  chap.  16.  £■  21. 
ufes  the  words,  leave  obtained  by  the  houfe,  and  exeufe 
allowed  \  and  (in  fe£h  28.)  leaves  the  members  fo  ex- 
cufed,  at  full  liberty  to  attend  the  Committee  again : 
Though  they  are  not  intitled  to  vote,  if  they  have 
been  abfent  from  one  fitting.     Therefore,  regularly, 

*  Votes,  May  «,  p.  533. 

the 
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the  houfe  cannot  iifcbargt  a  member  from  the  atten- 
dance^ -when  the  aft  impowers  him  to  be  prefent. 

The  above  order  was  made  from  a  precedent  in  the 
Bedfardfhire  Committee,  14  April  1785,  which  is  in 
the  fame  words.  Afterwards,  when  Mr,  Pye's  illnefs 
made  it  necefTary  to  apply  again  to  the  houfe,  the  im- 
propriety of  this  expreffion  occurred  to  fome  gentle- 
men ;  and  the  chairman,  in  order  to  avoid  it/  when  he 
reported  his  abfence  to  the  houfe,  moved  for  a  diffe- 
rent order,  which  is  entered  on  the  Journals  in  thefe 
words  ;  "  That  the  faid  Seleft  Committee  have  leave 
to  proceed  to-morrow  morning,  purfuant  to  their  ad- 
journment, although  Mr.  Pye  fhould  not  be  able  to  at- 
tend ♦."  In  the  cafe  of  Mr,  Brand,  in  the  Gloucef- 
terfhire  Committee,  March  3,  1777,  an  order  of  the; 
fame  fort  was  made. 

If  any  accident  had  prevented  a  third  member  from 
attending,  on  the  day  following  Mr.  Pye's  illnefs,  the 
proceedings  of  that  Committee  muft  have  been  flop- 
ped, unlefs  one  of  the  two,  firft  excufed,  could  have 
attended  again.  And  it  might  have  been  doubted, 
perhaps,  whether  under  the  above  order,  Mr.  Ky-; 
nafton  could  have  attended  again. — Yet  under  an  or- 
der of  excufe  only,  he  might  on  the  next  day,  with 
a  capacity  cf  voting ;  as  there  would  have  been 
no  fitting  of  the  Committee  intervening.  For  fo  I 
fhould  underftand  this  word  in  Seft.  28.  of  the  ad, 
1.  /.  a  fitting  for  trials  and  not  a  meeting  merely  to 
adjourn.  See  alfo  Sect.  23  and  24.  The  aft  muft 
be  underftood,  to  exclude  from  voting*  only  fuch 
members  as  have  loft  any  part  of  the  hearing  of  the 

*  Votes,  May  3,  p.  549. 
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caufe  by  their  abfence ;  as  being  thereby  rendered  in- 
competent to  decide  on  the  whole  merits.  Thus  ia 
Sedt.  21.  the  a&  directs,  that  the  Committee  Jbaii 
urutrfity  until  all  the  members  not  excufed  are  met. 

The  common  form  of  late  ufed  in  the  houfe  upon 
thefe  occasions,  exprefles  the  leave  §f  the  btufe  to  the 
Committee,  or  a  Jirt&hn  to  them  to  proceed  on  their, 
bufinefe,  notwithstanding  the  member's  abfence.  This 
feems  to  imply,  that  the  Committee  could,  not  pro- 
ceed without  fuch  leave  or  direction :  But  I  know  of 
nothing  in  the  ftatute,  that  makes  fuch  order  necef- 
fcry.  All  that  is  wanting,  is  an  order  of  the  houfp 
for  excufing  die  particular  member  from  attending;  and 
if  that  were  not  to  be  had,  the  members  of  the  Com* 
mittee  mull,  by  the  direction  of  the  a£t,  in  Sed.  21. 
meet  from  day  to  day,  without  making  any  progress. 

A  cafe  might  occur,  in  which  the  houfe  would  be 
unwilling  to  excufe  a  member  \  as,  fuppofe  one  to  re* 
fofe  attendance,  in  contempt  of  the  houfe,  without 
any  juft  caufe :  And  yet  there  is  nothing  in  the  afl, 
even  in  this  cafe,  to  authorife  the  Committee  to  meet 
without  him ;  for  the  houfe  is  not  impowered  fo  to 
direct  their  proceedings.  Yet  the  form  of  the  order 
ufed  in  fome  cafes  of  this  fort,  would  fuit  fuch  a  cafe. 
As  in  this  of  Mr.  Pye,  he  is  not  excufed  in  exprefe 
terms  ;  the  only  order  of  the  houfe  being,  cc  that  the 
Committee  may  proceed  without  him."  So  it  is  in 
the  cafe  of  Mr.  Walter,  35  Journ.  687. 

I  have  fecn  but  one  precedent  of  an  order  made  to 
excufe  the  member  from  attending,  without  any  thing 
furthejr ;  but  this  form  is  moft  confident  with  the 
provifion  of  the  law.  It  is  in  the  Worcefter  cafe, 
35  Journ.  516.  Sir  Walden  Hanmcr,  a  member  of  the 
1  Com. 
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Committee,  being  taken  91,  defires  kavef  ofabfence, 
if  Hs  health  fheuld  require  it;  upon  *hi*fc  the  houfll 
make  the  following  order,  «  That  Sir  Waldert  Han- 
mer,  Bart,  have  leave  to  abfent  himfelf  from  any  fori, 
ther  attendance  on  die  &id  Committee,  if  his  health 
Qntfl  require  it/"  I  obferve  in  the  entry  of  die  ap- 
plication for  this  leave  of  abfence,  that  the  cade  of  it 
was  not  verified  upon  oath.— -But  this  ought  to  havt 
been  done ;  for  the  houfe  are  impowered,  by  die  ad; 
to  grant  the  leave  required,  only  where  Jptciaf  caufe  i$ 
fieftm  and  verified  upon  oath.  There  is  the  fame  onrifc. 
Con  in  the  cafe  of  Mr.  Walter,  abovementioned,  04 
the  fkme  Committee. 

The  caution  with  which  the  ftatute  proceeds,  in  re* 
quiring  fb  much  formality  in  this  point  of  excufing  a 
member's  attendance,  is  the  occafion  of  much  unne- 
ceflary  delay  and  expence  to  the  parties.  At  the  time 
when  this  law  was  propofed,  the  minds  of  men, 
a&ing  under  the  experience  of  much  foul  play  in  the 
management  of  ele&ions  in  the  houfey  were  well  dif- 
pofetf  to  every  regulation,  that  feemed  to  put  checks  or 
guards  upon  the  future  determination  of  diem.  Per- 
haps a  fufpicion  that  fimilar  pra&ices  might  prevail  in 
the  propofed  new  tribunal,  was  then  entertained  by 
fctae  men ;  and  therefore  they  wifhed  that  every  thing 
RJ  be  done  there,  even  relating  to  forms  of  proceed- 
ing, and  all  lecondary  matters,  fhould  be  attended  with 
much  open  formality,  for  die  fake  of  being  obferved 
by  the  houfe  at  large.  The  regulation  in  queftion 
Eras  to  have  been  contrived  for  fuch  a  purpofe.  But 
after  die  experience  we  have  had  of  the  fpirtt  prevail- 
big  in  this  tnftitution,  it  would  not  be  *mifs  to  throw 
off  fuch  rtftraints  upon  k,  as  may  have  been  intended 
for  the  above  purpofes,  and  fervc  no  other*     Why 
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fhould  not  the  Committee  itfclf,  an  independent  and 
Signified  court  of  Juftke,  be  enabled  to  judge  of  a 
diikbility  in  one  of  its  members  to  attend  his  duty 
there,  in  the  fame  manner  as  the  Houfe  of  Commons  I 
A  whole  day  is  loft  to  the  members  and  the  parties, 
by  this  regulation,  even  when  the  houfe  is  fitting; 
to  the  great  inconvenience  of  both,  as  well  as  cons- 
iderable expence  to  the  latter ;  and  if  the  houfe  ihould 
have  been  adjourned  to  a  future  day,  die  whole  inter* 
veiling  time  is  loft  in  the  fame  manner.  Whereas  by 
allowing  the  fame  power  to  the  Committee,  as  is 
given  to  the. houfe,  the  proceedings  might  be  conti- 
nued without  interruption,  upon  all  occaftons  of  this 
fort. 

Perhaps  this  fubjeft  and  others  in  which  the  fame 
principle  will  be  found  to  have  operated,  in  die  ori- 
ginal fcheme  of  the  new  tribunal,  may  deferve  confi- 
deration,  when  an  alteration  of  the  GrenvilTe .  aft 
ihall  come  before  parliament.  . 

#T  The  reader  may  perceive,  that  this  i>ote  was 
written  in  the  view  of  being  publifhed  before 
the  flat.  28  Geo.  III.  Ch.  52.  was  propofe^ 
in  parliament. 

P.  159.  *  (I.)  The  following  is  a  copy  of  the  aft 
of  furrender.  c(  To  all  to  whom  thefe  prefents.Oiall 
come  The  Mayor  &  Frecburgefles  of  the  burrough 
of  Saltafh,  which  did  burrough  is  fenuate  &  being  in 
the  county  of  Cornwall,  fend  greating,  Know  jee  that 
the  faid  Mayor  &  frecburgefles  .upon  good  fogfldenu 
tions  them  hereunto  moveing,  have,  granted  &  fyy  thefe 
prefents:  dpe  grant  uuto  our  fqveraigne  loxd  ,the;king 
&  to  hi*  heir*  Jcfuc^fTor*.^1'1'  and  fagttJjMfJjui  i»w*j 
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taojr^,  mcfluages  lands  rents  tenemt* ,  & *  hereditatat* 
,  witfc  the  appurtences  whatfoever,  whereof  or  wherein 
Jbe  faid  mayor  &  freeburgefTes  are/ip,we  or  .att  any 
time  heretofore  have  beene  any  way  feized  ppflefled 
of  interested,  in  right  of  their  corporation  or  in  their 
corporate^  capacity  by,  any  means  howfbeyer  And  alfoe 
?Lll  and  all  manner  of  /chattels  as  yceJJ.ieall  as  perfo- 
p$  &  all  termcs  of  years  truitufes  .and  confidences 
qf  chattels  &  termes  for  years  whatfoever,  whereof  or 
^herein  the  faid  mayor  &  freeburgeifes  are  at  prefent 
WJ  way  vntercfted  or  poffefled  And  further  the  (aid 
jnayor  and  freeburggiTes  for  the  confid^racons  afore- 
(aid  doe  hereby  grant  unto  our  faid  fqveraigne  Lord 
the  King  his  heires  &  fucceffors  all  &  Angular  debts 
and  -dutyes  now  due  or-  owing  to  die  (aid  mayor  & 
firfekiargeffes  byjudgment  fpecialty  or  otherwife  how- 
foever.  And  further  forthe'confideraccJns  aforefaid  the 
faid  mayor  &  freeburgefles  have  granted  furrenderd  & 
yielded  up  and  by  thtfe  prefents  doe  grant  fur  render 
&  yield  up  unto  our  faid  foveraigne  lord  the  king's 
mod  excellent  majefty  All  francbifes  charters  letters 
patent  of  incorporation  powers  privileges  libertyes  & 
immunityes  whatfoever  at  any  time  or* times  hereto- 
fore granted  to  or  held  or  enjoyd  by  the  /aid  mayor  & 
Ereeburgefles  or  their  or  any  of  their  predeceflbrs,  by 
any  wayes  or  meanes  or  by  what  name  or  names  foever, 
To  the  intent  and  purpofe  neverthelefle  that  his  ma- 
jefty would  be  gracioufly  pleafed  to  reincorporate  the 
(aid  burrough  &  to  regrant  all  and  Angular  the  p*mifes 
aforefaid  to  fucb  new  corporation  in  iuch  manner  fe 
form  as  to  his  majeftie  fhall  leem  qieet  And  laftly 
tyc  iaid  mayor  &  freeburgefles  do  hereby .  constitute 
^t  appoint  &  in  their  place  &  Head  putt  the  right 
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honblc  John  Earl  of  Bathe  Anthony  Bell:  Henry 
Wyme  &  James  Fuller  gent*,  their  attomies  jointly 
&  feveraDy  to  acknowledge  thefe  prefents  &  die  fame' 
to  deliver  unto  the  high  coiirt  of  Chancery  there  tft 
be  inroUed  of  reefed  And  further  to  ad  and  doe  what* 
focver  (hall  be  neceflaryf  for  the  making  Of  thefe  ef- 
fectual in  law  according  to  the  true  intent  &  meaning 
thereof  In  witness  whereof  the  fiid  mayor  &  free* 
burgefles  have  hereunto  affixed  their  comoh  feale  this 
%%  Janr.  in  the  34*  year  of  the  raigne  of  our  molt 
grarious  fbveraigne  Lord  Gha».  die  Second  by  die 
grace  of  God  King  of  England  Scotland  France  and 
Ireland  Defender  of  the  Faith  and  in  the  year  of  out 
Lord  God  168a." 

This  is  a  trm  ttpjfrim  tb$  original  rt^ri 
remaining  in  tin  cbaprirf  tht  itffi%  tavt 
ing  ban  txamuud* 

John  Kipling, 
Clerk  of  the  Rolls. 

P*  160*  •♦  (K.)  The  following  is  acopjr  of  the 
proclamation ;  which  being  a  ftate  paper  frequently 
mentioned  in  cafes  of  this  nature,  may  be  likewifc 
found  ufeful  for  reference  upon  other  occafions  ;  as  I 
have  not  feen  it  any  where  in  print. 

"  Anno  Regni  Regis  Jacobi  fecundi  Quarto. 

¥  A  Proclamation  for  reftpring  corporacons  to  tfceir 
antient  charters  libertyes  rights  and  franchife*. 

*  Whereas  Wee  are  informed  that  feverall  deeds  of 
furrender  which  have  been  lately  made  by  feverall 
corporacans  and  bodyes  corporate  of  &  in  our  cityejt 
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and.  townes  within  our  Kingdome  of  England  and 
dominion  of  Wales,  of  their  charters  franchises  & 
privileges,  are  hot  recorded  or  trolled  And  thjpt 
upon  the  proceedings  anil  rules  for  judgment  which 
have  lately  been  had  upon  the  £*u*  Warranto*  or 
informations  in  nature  of  a  S$w>  Warranto  judg- 
ments are  not  yett  entred  upon  record :  Where- 
upon  notwithftanding,  new  charters  have  been  grant- 
ed in  the  reigne  of  our  late  dearc  Brother  and  iq 
•ur  reighe — Which  faid  deeds  (being  not  enroUed 
or  recorded}  doe  not  amount  unto,  or  in  lawe  jna&e 
any  furrender  of  the  charters  franchifes  or  liber- 
tyes  therein  menconed.  And  fuch  of  the  {aid  cor* 
poracohs  or  bodyes  politiq,  againft  which  rules  for 
judgments  have  been  made  in  the  life  time  of  our 
late  deare  Brother,  or  fince,  in  our  court  of  King's 
Bench  (but  noe  judgments  entered  upon  record) 
are  not  difcorporate  or  diflblved  :  And  that  itt  is  in 
our  power  to  leave  fuch  corporacons  in  the  fame 
eftate  and  condicTui  they  were  in,  and  to  difcharge 
all  farther  proceedings  and  effe&s  that  may  be,  of 
fuch.  rules  for  judgments  and  deeds  of  furrender 
^Vee  doe  hereby  publifli  and  declare  That  upon 
due  fearch  and  examinacon  made  Wee  have  fetif- 
ficcoh  that  the  deeds  of  furrender  made  by  fhe  cor- 
poracons and  bodies  politiq.  of  the  faid  cities  and 
townes,  except  the  corporacons  following  (that  is 
to  lay)  Thetford  Nottingham  Bridgewater  Ludlow 
Bewdley  Beverly  Tewkejbury  Exeter  Doncafter  CoU 
chefler  Wlnchefter  Launcefton  Lijkerd  Plumpton  Tre- 
goney  Plymouth  Dunwich  St*  Ives  Fowy  Eaft  Loo* 
Gmelford   Weft  Looe  Ttntagell  Penryn  Iruro  Bod- 
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win  HadUigh  Le/hvytbell  and  Saliajb  are  not  en* 
rolled  or  recorded  in  any  of  our  courts  :  And  that 
tho  rules  for  judgments  have  paffed  upon  informacons 
in  nature  of  a  £>uo  Warranto  againft  the  corporacons 
and  bodies  politiq.  of  fever  all  cities  and- to  wnes  in 
our  (aid  kingdom e  and .  dominion  \   yet  noe  judg- 
ments have  been  or  are  entered  upon  record,  upon 
any  fuch  informacons,   except  againft   the  city  of 
London  Qjefler  Calne   St.  Ives  Pooh  York    Tbaxted 
Langhour  &  Mabnejbury :  And  wee  of 'our  meer 
grtce  and  favour,  being  relblved  *.o  reftore  and  putt 
aH  our  cities  townes  &  burroughs  in  Tngland  & 
Wales  &  alfoe  our  tow  A  of*  Bar  wick  upon  Twcede 
into  the  fame  ftate  and  coridicoh  they  were  &  was, 
in  our  late  deare  brothers  reigne,  before  any  deed 
of  furrendcr  was  made  of  'their  charters  or  fran- 
chizes,  or  proceedings  againft  them  or  the  corpo- 
racons or  bodies  poliriq.  in  or  of  the   faid  cities 
townes  or  burroughs,  upon  any  ^uo  Warrant*  or 
informacons   in    nature   of  a  J%uo  Warrant*  had 
We{  do  hereby  therefore  publifh  declare  direct  and 
require,  that  the  faid  *corporaCDns    bodies   politiq. 
and  corporate  of  all  the  faid  cities  to\yncs  and  bur- 
roughs, whofe  deeds  of  furrender  arc  not  inr oiled 
nor  judgments  entered  againft   them,  as  aforefaid, 
And   the  mayors   baylifTs  IhcrifTs  aldermen   com- 
moh-ccuncilmcn  afisftants   recorder   town    clcrkes 
magi  Pirates  minifters  officers  freemen  &  all  &  every 
others  the  members  of  or  in  every  of  them,  respec- 
tively, upon  the  publication  of  this  our  proclamation 
take  on  them  &  proceed  to  aft  as  a  corporacbn  or 
body  politiq.  And  where  places  aic  vacant  by  death 

or 
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or  otherwtfe,  to  make  eleccohs,  conftitute  &  fill  up 

the  fame,  notwithftanding  the  ufuall  dayes  &  tymcs 

.-of  cleccons  by  the  antient  charters  and  conftitu- 

.  cons  fhall  happen  to  be  paft :  And  to  doe  execute  & 

•  perfbrme  all  &  every  matter  and  thing  as  they  law- 
fully might  &  ought  to  have  done,  if  no  fuch  deeds 
of  furrender,  rules  for  judgment,  or  other  proceed- 

rings.upon  any  fuch  £>uq  WarranU  or  informacons 

.  had  been  had  or  made. 

And  for  the  better  effecting  our  faid  intencon 
Wee  have  by  order  ipade  by  us  in  council  ic  under 

.our  figne  manuall  And  Wee' doe  alfoe  by  this  our 

jproclamacon  made  with  the  advice  of  our  laid  coun- 
cil, Difcharge  and  remove  &  difmiffe  all  &  every 
perfon  &  perfons  of  &  from  all  offices  &  places  of 
majors  bayliffs  fheriffs  aldermen  comoh-council- 
men  affiftants  recorder  towne  clerke  &  all  &  every 
office  ic  place,  which  they  or  any  of  them  have  or 

"clayme  only  by  charter  patent  or  grant  from  our 
deare  brother  or  from  ourfelfe,  fince  the  dates  of 

"the  refpe&ive  deeds  of  furrender  or  rules  for  judg- 
ment except  fuch  corporaqdns  whofe  deeds  of  fur- 

#  render  are  inroJl$d,  or  againft  whom  judgment  is 
entered   And  that  all  ic  every  fuch  perfon  ic  per* 

.  fons,  deliver  up  into  the  hands  &  cuftody  of  the  faid 
pqtfons  hereby  appointed  Sc  intended  to  a£t  &  exe- 
cute the  faid  offices  ic  places,  all  ic  .every  y°  char* 
ter$  records  books  evidences  &  matters  concenv- 
ing  the  faid  refpedive  corporacons 

And  Wee  hereby  further  publifh  &  declare  that 
.we  have  caufed  all  &  every  the  faid  deeds  of  Sur- 
render which  can  be  found,  to  be  delivered  &  put 
S  4  int<* 


*f  4  NOTES. 


f  evadors  j  j 
k  reomrnedto  thci 
fdUq.  of  cfae  reftpective  odes  & 
they  concemr,  And  hare  abbe  given  to  oar 
torney,  authority  &  doe  hereby  nmst  & 
him,  not  oocJy  nor  to  proceed  or  enter  indgacedt 
upon  the  (aid  j£tof  WarranUs  or  inf onnacSSs  in  na- 
tnre  of  a  J^jw  Warranto  or  any  of  them,  but  to 
gnter  npon  the  reipeebve  records  AWr  fryrpci  k, 
legall  diicharges  thereof. 

Asm-  Wii  doe  hereby  pubtifh  &  dedare  oar  rnr- 
tber  grace  &  favour  to  the  (aid  cities  corporacoes 
&  burroughs,  at  an/  time  hereafter  by  any  farther 
aft,  to  grant  confirme  or  reftore  unto  them  all  their 
charters  liberties  franchises  &  privileges  that  aft 
the  refpe£tive  times  of  fuch  deeds  of  furrender  or 
rules  for  judgment  made  or  given,  they  heJd  or  en- 
joy4 Akd  in  order  to  the  perfeding  our  £ud  gra- 
tious  intencons,  wee  doe  hereby  likewife  publim  & 
declare  our  royall  will  &  pleafure  as  for  &  concern- 
ing the  reftoreing  to  fuch  of  our  cities  corporacons 
and  burroughs  within  our  faid  kingdome  &  domi- 
nion, which  have  made  deeds  of  furrender,  or  have 
had  judgment  given  againft  them,  which  furren- 
ders  &  judgments  are  entered  of  record,  that  our 
chancellor  attorney  gcnerall  &  folicitor  generafl 
without  fees  to  any  officer  or  officers  whatfterer 
upon  application  to  them  made,  fliall  &  they  are 
hereby  required  to  prepare  &  pane  charters  inftru- 
ments  grants  &  letters  patents  for  the  incorporate- 
inge  rcgranting  confirmeing  &  reftoreing  to  all  & 
every  the  faid  cities  corporacons  &  burroughs  their 

refpec- 
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#4pe£lSve  charters  ubeiues  Tights  uuifliHit  tk 
^rkBeges,  -and  for  reftorcSngthe  rd^e&iv*  mtjtfrs 
bayliffs  recorders  (heriffes  towne  dcrfccs  'iMbtaen 
comon-councillmen  affiftapts.  .offices*  magiftrates 
auBtftcrs-^  freemen  is  were  of  $ich  cities  corpo- 
racohs  or  burroughs,  at.  the  'time  f£  fuch  deeds  of 
furrender  or  judgments  refpe&ively  given  or  had) 
and  for  die  potting  them  into  the  lame  ftate  com- 
dteon  &  plight  they  were  in  at  y  time  of  fitch 
deeds  of  furrender  or  judgments  made  or  given. 

And  Whereas  diverfe  burroughs  that  were  not 
heretofore  corporaco"ns,  have  fince  the  yeare  1679 
had  charters  of  incorporacoi?  granted  &  palled  unto 
them,  Wee  hereby  further  expreflc  &  declare  our 
royall  pleasure,  to  determine  &  annull  the  (aid  laft 
mencond  charters  and  corporaconi,  And  to  that  end 
wee  have,  in  purfueance  to  the  power  referved  in  the 
(aid  charters,  by  our  order  in  councill  &  under  our 
figne  manual],  removed  &  difeharged  And  Wee 
doe  alfoe  by  this  our  proclamation  made  with  the 
advice  of  our  (aid  council!,  Remove  all  &  every  per* 
fon  of  of  in  the  laid  laft  mencond  corporacons,  of 
it  from  all  offices  &  places  of  mayors  bayliffs  re* 
corders  fheriffs  comon-councilmert  affiftants  &  of 
&  from  every  other  office  &  place  from  which  wee 
have  power  referved  by  the  (aid  charters  refpedively 
to  remove  or  difcharge  them.  And  Wee  doe  hereby 
promife  &  declare,  that  we  will  doe  and  confent  to 
all  fuch  afts  matters  &  things  as  (hall  be  neceflary 
to  render  thefe  our  gratious  intencoTiS  &  purpofes 
effe&uall.  It  being  our  gracious  intencou  to  call  a 
parliament,  as  (bone  as  the  generall  difturbance  of 

our 
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^ott^kingdome  by  the  intended  invafion  wjll  admjtt 
.thereof*  Given  at  xnir  court  at  Whitehall  the  17th 
f*ytf.Qtober." 

»■*»*■:  '  flig  is  a  true  copy  frm  the  original  record 
;      v-  remaining  in    the  chapel  ef  the  R§tts% 

7    -—  -  •     :  haviqg  been  examined*  " 

!i  ■■■■■-'-.  .  .    .         John  Kiplkig, 

r  .-  .  Cferk  of  the  Rolls* 
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The  Committee  wis  chofcn  en  Tuefday  the  i*d  of 
February,  1785,  and  confifted  of  the  following 
Members: 

Henry  Duneombe,  Efq;  Chairman* 

Benjamin  Bond  Hopkins,  Efq; 

Watkin  Williams,  Efq; 

John  Hill,  Efq; 

George  Vanfittart,  Efi|* 

David  Howell,  Efq; 

William  Morton  Pitt,  Efq; 

Thomas  Fitzherbejrt,  Efq; 

William  Lygon,  Efq;  ! 

George  Jennings,  Efq; 

Thomas  Kempe,  Efq; 

William  M'Cormack,  Efq; 

William  Pewe  Afh  A'Court,  Efq; 

Nominees. 
lord  Ai^en,  Of  the  Petitioner* 
'  Henry  James  Pye,  Efq;  Of  the  Sitting  Member. 

P*tit*oKer. 
John  Barrington,  Efq; 

Sitting  Member. 
Edward  Rufhworth,  Efq; 

Counsel* 

For  the  Petitioner j 

Mr.  Wilfon,  and  Mr.  Jekyll. 

For  the  Sitting  Member, 
Mr.  Piggot,  andJMr.  Chambrt* 


T   H   £ 

C        AS        E 

Of  the  BOROUGH  of 

N    E     W     P     O     %    T, 

THE  petition  alkdged*  that  the  fitting  mem* 
ber  had  been  admitted  into  the  holy  orders 
of  Deacon,  in  April  1780*  and  licenfed  to-lerve 
a  curacy;,  that  by  virtue  of  this  ordination;  he 
had  excrcifed  the  funftion  of  a  clerk  in  holy 
orders,  in  the  parifii  church  of  Newport  and 
other  churches ;  that  being,  at  the  time  of  his 
ek&on,  a  clerk  in  holy  orders,,  he  was  not 
capable  of  being  ele&ed  to  ferve  in  parliamenti 
of  which  incapacity  the  eledors  were  informed^ 
before  the  clc&ion  took  place,  and  alfo  that  their 
voces  for  him  would  be  thereby  loft.  That*' not* 
withftanding,  feveral  did  vote  for  him,  and 'were 
received  by  the  returning  officer,  who  returned 
him  as  duly  eie&ed,  although  the  petitioner  tos. 
duly  elefted,  and  ought  to  have  been  returned 
TbWtftead*.    '    • 

•  Sse^Jouiiif^it 

The 
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The  poll  at  the  deddon  for  this  borough  flood 

thus; 

J?or  Edward  Rufhworth,  Efq*  j  5 

^  -    Hon*  Hugh  Seymoor  Conway      1 3 

John  Barrington,  Efq;  3 

There  was  no  obje&ion  to  the  eie&ion  of  Mr* 

Conway. 

•The  allegation?  of  the  petition  were  fatisfac- 
torily  proved.  Mr.  Rufhworth  had  been  or- 
dained a' deacon  by  the  bifhop  of  Wincheftery 
and  had  preached  in  the  church  of  Newport-in 
1780.  When  the  electors  were  afiemhled  for 
the  laft  elc&ion,  they  were  told  by  the  petition- 
er's counfcl,  that  Mr.  Rufhworth  was  in  deacon's 
orders,  and  ineligible  1  and  that  any  votes  for 
him  would  be  thrown  away.  Since  the  year 
1780,  Mr,  Rufhworth  had  not  been  feen  in  the 
office  or  habit  of  a  clergyman,  but  always  in  a 
lay  habit.  In  the  general  -cle&ion  in  the  fame 
year,  he  was  ek&ed  member  for  Yarmouth  in 
the  I fle  of  Wight,  and  fate  in  parliament  upon 
$hatele&ion.  . 

In  the  courfe  of  the  caufe,  the  counfel  for  the 
petitioner  were  afked  by  one  of  the  Committee* 
whether  it  was  admitted  that  Mr.  Rufhworth 
had,  for  fome  years,  ceafed  his  ecclefiaftical 
funftion;  to  which  they  anfwered*  they  were  not 
informed  upon  the  fubjeft. 

■    K  The 
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The  petitioner's  cafe  confifted  of  two  points* 
lus  counfel  contending, 

.  ift.  That  Mr.  Rufhworth,  being  a  cleric  in 
orders,  was  not  capable  of  being  de&ed  a  mem- 
ber of  parliament. 

ad.  That  the  ele&ors,  who  voted  for  him, 
after  notice  of  his  incapacity  and  its  confe- 
rences, threw  away  their  votes;  and  that  there* 
fore  the  petititioner  muft  be  declared  duly 
deaed. 

I  (hall  confine  my  account  of  this  cafe  to  die 
arguments  upon  the  firft  point;  becaufe,  die 
opinion  of  the  Committee  having  rendered-  it 
unneceflary  to  confider  the  fecond  queftion,  the 
arguments  upon  it  would  feem,-in  this  place, 
an  incumbrance  to  the  firft  *  although,  in  their 
delivery,  they  were  full  of  tifeful  knowledge  and 
ingenious  obfcrvation  *. 

The  counfel  for  the  petitioner  argued 
thus: 
According  to  the  conftitution  of  parliament, 
a  clerk  in  orders  is  incapable  to  fit  in  the  Houfe 

•  As  the  arguments  and  authorities  upon  this  qneftion  of 
Totes  thrown  away,  have  been  ufed  upon  other  elections,  and 
jaay  be  often  recurred  to  in  future,  I  propofe  to  arranga 
4hpm  altogether,  and  prefent  them  in  a  body  to  the  reader 
2>y  themfelvcs ;  to  prevent  a  repetition  of  them  in  the  fcveral 
cafes*  If  the  materials  I  have  in  readinefs,  mould  not  roaka 
this  volume  too  bulky,  they  will  be  annexed  at  the  end  of  it. 

r  -  of 
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f£  Gammons,  Thtdefoiption  of  4  dfant  «•  #r- 
ders  includes  the  characters  both  of  fritft  and 
dtaax^  This  incapacity  will  appear  by  a  oon- 
fideratiofc  <rf  the  fair  of  pariiament^  and  o£  the 
ecclefiaftical  law. 

These  are  but  few  inftances  in  the  Journals 
of  the  Hboufc  of  Commons,  in  which  this  law 
tf  parliament  is  recognized}  thofc  few,  how* 
ever,  expeefiiy  fupport  the  pofmon  contended 
for.  The  firft  cafe  happened  in  the  reign  of 
Qjicen  Mary,  ijjth  of  O&ober,  1553,  The 
words  of  the  Journal  (Vol.  I.  p.  26)  are  as  fel- 
low: «  It  is  declared  by  the  commiffioners,  that 
Alexander  Newell,  being  prebendary  in  Weft* 
minfter,  and  thereby  having  voice  in  the  convo- 
cation houfc,  cannot  be  a  member  of  this  Houfe; 
and  ib  agreed  by  the  Houfe ;  and  die  Queen's 
writ  to  be  dire&ed  for  another  burgeis  in  that 
place  V 

The  next  cafe  was  in  the  reign  of  James  I. 
7th  of  February,  1620-1,  1  Journ.  511.  It  is 
n  thefe  words :  "  All  of  opinion  againft 
a  dtrk  returned  -T  beeaufe— had  or  might  have  * 
voice  in  the  convocation  houfe ;  therefore  not  fit 
to  be  admitted  here :  And  would  have  fined  the 


♦  On  the  pieoedmgday  the  Houfe  hid  appointed  fix  1 
ben  to  be  a  committee,  (whom  the  Joornal  here  caBr  <*»» 
mflhmeri)  to  inquire  into  the  right*  The  fecretarf  tif  ftati 
wn  one  of  the  fiic 

towa 
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town  but  for  their  poverty."  This  was  the 
unanimous  opinion  of  the  Committee  of  privi- 
leges. The  confideration  of  the  point  being 
deferred  by  the  Houfe  till  the  next  day,  the  re- 
folution  of  the  Committee  was,  on  that  day, 
confirmed  by  the  Houfe,  as  appears  in  p.  513 
of  the  Journal  *•  The  return  was  adjudged  to 
be  void,  and  a  new  writ  ordered.  The  Journal 
dates  Sir  Edward  Coke  to  have  obferved,  in  the 
debate,  "  that  when  he  was  fpeaker,  one  was 
put  out ;  and  that  he  faw  f  Alexander  Nowell 
put  out,  (though  he  had  not  curam  animarum) 
becaufe  of  the  convocation  houfe.'1 

The  third  cafe  was  in  166 1,  Jan.  17,  8  Journ. 
341,  346.  Dr.  Cradock  being  in  holy  orders, 
was  returned  for  Richmond,  and  was  petitioned 
againft.  The  Houfe  directed  the  Committee  to 
inquire  "  whether  he  was  in  holy  orders,  and 
io  difabled  to  fit."  The  chairman  reported, 
cc  That  it  appeared  to  them,  that  Dr.  Cradock 
was  in  holv  orders ;  and  that  Mr.  Wandesford 
(the  petitioner)  had  the  majority  of  voices  pre- 
fent  at  the  eleftion;  and  the  opinion  of  the 
Committee,  that  Dr.  Cradock  was  uncapable  of 

*  Here  he  is  defcribed  "  a  minifler  returned  for  Morpeth 
in  Northumberland." 

+  Mr.  Hatfell,  in  2  Preced.  p.  8,  obferves,  that  here 
muft  be  fome  miftake,  as  Sir  Edward  Coke  was  born  in  1 550, 
and  the  cafe  happened. in  15^3. 

Vol.  II.  T  being 
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being  cle&ed  a  burgefs  for  the  borough,  and  that 
Mr.  Wandesford  was  duly  ele&ed,  and  ought 
to  fit."  On  which  the  Houfe  refolvcd  "  to 
agree  with  the  Committee,  that  Dr.  Cradock 
was  a  perfon  uncapable  to  be  ele&ed,  and  his 
cle&ion  void;  and  that  Mr.  Wandesford  was 
duly  ele&ed,  and  ought  to  fit  in  the  Houfe." 

The  true  principle  that  governed  thefe  cafes 
was,  the  being  in  holy  orders.  The  lame  dodrint 
was  mentioned  as  eftablifhed,  in  the  debate  upon 
the  attorney  general's  feat  in  the  Houfe,  on  the 
i  ith  of  April,  1614  *.  Mr.  Finch,  in  that  de. 
bate,  names  "  iheriffs,  warders,  and  judges"  (A) 
as  peribns  lying  under  known  diiqualiBcarions 
for  a  feat  in  the  Houfe  of  Commons.  Mr.  Hack- 
will,  fgeaking  in  the  lame  debate,  gave  the  exam- 
ple of  die  Matter  of  the  rolls,  in  former  times,  as 
another  exception,  "  becaufe  then  all  matters 
of  the  rolls  were  in  holy  orders,  and  fo  could  not 
be  of  this  Houfe." 

Thus,  as  far  as  examples  go,  they  appear  to 
have  been  uniform  in  the  exclufion  of  clerks  in 
orders.  They  have  been  confirmed  by  a  long 
experience  in  modern  times.  The  road  of  pre- 
ferment offered  to  ambitious  men,  through  the 
Houfe  of  Commons,  is  fo  fure,  that  it  is  not 
to  be  queftioned  but  the  clergy  would  have  taken 

*  1  Journ.  460. 

it, 
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it;  if  it  had  been  open  to  them.  Yet  no  in- 
ftance  occurs  of  any  clergyman,  known  to  bear 
that  chara&er,  who  has  ever  attempted  to  be- 
come a  member,  fince  the  times  from  whence 
the  above  examples  are  taken. 

The  reafon  of  the  doftrine  is  founded,  not  only 
in  the  conftitutional  reparation  of  die  two  orders 
of  the  laity  and  clergy,  but  alfo  in  the  legifla- 
thre  conftitution  of  this  kingdom. 

Originally  the  clergy  h^d  feparate  rights  of 
fociety,  and  a  feparate  legiflation  from  the  laity. 
They  were  reprefented  in  convocation  3  and  by 
the  authority  of  that  aflembly,  all  laws  affcfting 
them,  either  in  perfon  or  eftate,  were  palled. 
Taxes  were  levied  upon  them  by  a£ts  of  convo- 
cation, and  not  by  ads  of  parliament.  . 

Blackftone,  in  enumerating  the  clafles  of  per- 
Ions  who  cannot  fit  in  the  Houfe  of  Commons, 
mentions  the  clergy,  "  becaufe  they  fit  in  con- 
vocation *." 

In  4  inft.  47,  Coke  eftablilhes  the  fame  doc- 
trine :  He  fays,  c<  None  of  the  clergy,  though 
they  be  of  the  loweft  order,  are  eligible,  becaufe 
they  are  of  another  body,  viz.  the  convoca- 
tion f." 

This 

•  1  Blackft.  Com.  17$. 

+  On  the  fame  day  in  which  this  queftion  was  confidered, 

the  Committee  reported  the  cafe  of  a  Scotch  peer,  (Lord 

Falkland)  returned  for  Htrtfordfhire,  as  a  cafe  of  difficulty 

T  2  for 
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This  argument  is  open  to  two  obfervations, 
which  it  is  neceffary  to  anticipate.  It  may  be 
faid,  that  deacons  are  not  members  of  the  con- 
vocation, or  not  represented  there :  And  iikewife, 
that  the  convocation  has  not,  tin  modern  times, 
excrcifed  the  right  of  taxation  or  legiflation. 

As  to  the  firft,  the  convocation  is  the  repre- 
fentation  of  the  whole  body  *  of  the  clergy.  It 
is  aflembled  by  the  authority  of  the  king's  writ 
to  each  of  the  archbifhops,  to  call  together 
cc  univerfos  &  fingulos  epifcopos,  nee  non  archi- 
diaconos  decanos  &  omnes  alias  perfonas  eccle- 
fiafticas  cujuslibet  diocefeos,  &c."  f 

Tht 

for  the  Houfc  to  determine.  In  the  debate  upon  the  qi?eftion, 
whether  Lord  Falkland  might  fit  or  not,  Mr.  Hack*  ill  and 
Sir  Edward  Coke  fpeak  fur  receiving  him  ;  and  diftinguiih 
his  cafe  from  that  cf  peers  of  England,  who  are  rejected 
"  becaufe  they  fene  in  ar.other  houfe  of  parliament;  as 
clerks  in  the  fame  manner,  btcuajl  cf  the  cou-'cocatntt"  See 
1  Journ.  512. 

*  See  12  Co.  73. 
+  In  a  copy  of  the  writ  t^r  prjroguing  the  convocation, 
which  Gihfon  has  publifhed,  (2  Cod.  Append.  65.)  together 
with  the  writ  of  fummons,  both  from  precedents  in  trm 
reign  of  Henry  VIII.  the  words  are,  iC  Epifcopos,  &c.  ac 
Decanos  ccclcfiarum  cathedralium,  ncc  non  Arehidiacono*, 
Cripitula,  &:  Collegia  totuminie  clcrum  cujiuiibct  diocefeos, 
&c."  The  king's  writ  is  generii;  but  the  archbifhup,  in 
his-  fummons,  prefcribes  the  m.n.uer  of  afiembling,  viz. 
bilhops,  der.ns,  and  archdeacons,  (and  abbots  and  priors 
formerly)  in  their  proper  perfons ;  and  the  chapters  of  the 

feveral 
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The  afts  of  the  convocation  bind  the  clergy 
in  re  ecclc/!q/iicay  as  much  as  an  act  of  parlia- 
ment. This  has  always  been  the  language  of  our 
judges,  as  may  be  feen  in  Salk.  412.  Carth. 
485.  1  Atkins,  665.  Even  thoie  canons  which 
do  not  proprio  vigore  bind  the  laity,  are  yet  bind- 
ing on  the  clergy. 

There  are  many  cafes  in  which  perfons  are 
confidered  by  our  conftitution,  as  parties  to  the 
making  of  laws,  though  they  have  no  votes  in 
electing  members  of  parliament;  as  minors, 
women,  tenants  in  antient  demefne,  and  thofe 
who  have  no  freeholds.  In  the  fame  manner  as 
thefe  are  a  part  of  the  commonalty  of  the  realm, 
fo  are  deacons  a  part  of  that  body  reprefented 
in  convocation. 

Secondly,  although  fincethe  year  1664,  there 
has  been  a  change,  in  fafi,  in  this  part  of  our 
conftitution,  the  principle  continues  the  fame; 
and  the  convocation  poflefies  ftill,  whenever  it 
may  choofe  to  exert  it,  the  full  and  fole  autho- 
rity to  impofe  taxes  upon  the  clergy.  This  ap- 
pears from  the  manner  in  which  this  change  was 
brought  about ;  an  account  of  which  is  related 
in  the  fecond  volume  of  Mr.  Ilatfeirs  Prece- 

(cveral  dioccfes  by  one,  and  the  clergy  by  two  proflors,  with 
full  powers  ;  as  is  directed  by  the  Frcemunientes  jclaufe.  See 
the  manner  of  aflembling  the  convocation,  defcribed  at  length 
in  Cow  ell's  Interpreter,  tit.  Proflors. 

T  j  dents, 
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dents,  pi  10,  in  a  note  of  the  fpeaker  Onflow's, 
in  the  following  words : 

cc  This  was  firft  fettled  by  a  verbal  agreement 
between  Archbifhop  Sheldon  and  the  Lord  Chan- 
cellor Clarendon,  and  tacitly  given  into  by  the 
clergy  in  general,  as  a  great  eafc  to  them  in 
taxations.  The  firft  public  aft  of  any  kind  re- 
lating to  it,  was  an  aft  of  parliament  pafled  in 
1664-5  *,  by  which  the  clergy,  in  common 
with  the  laity,  were  charged  with  a  tax  given  in 
that  aft,  and  were  difcharged  from  the  payment 
of  the  fubfidies,  which  they  had  granted  before 
in  convocation.  But  in  this  aft  of  parliament 
there  is  an  exprefs  faving  of  die  right  of  the 
clergy  to  tax  themfelves  in  convocation,  if  they 
think  fit  j\  Gibfon,  biftiop  of  London,  ufedto 
fay  that  this  was  the  greateft  alteration  in  the 
cpnftitution  ever  made,  without  an  exprefs 
law."  (B.) 

*  16  and  17  Charles  II.  ch.-i. 

+  It  is  in  the  following  words,  as  I  find  them  in  a  Gib. 
Cod.  984 ;  for  thefe  fubfidy  acls  arc  not  printed  among  the 
Statutes  at  large.  "  Provided  always,  That  nothing  herein 
contained,  (hall  be  drawn  into  example,  to  die  prejudice  of 
the  anticnt  rights  belonging  unto  the  lords  fpiritual  and  tem- 
poral, or  clergy  of  this  realm,  or  unto  either  of  the  univer- 
fities,  or  unto  any  colleges,  fchools,  alms-houfes,  hofpitals, 
or  cinque  ports." 

The 
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The  faving  claufe,  infcrted  in  the  ftat.  16  and 
17  Charles  II.  ch.  1.  left  them  at  full  liberty  ta 
exercifc  their  own  powers  of  legiflation,  if  they 
fhould  prefer  them  to  thofe  of  the  parliament. 

Thus  the  cafe  Hands,  upon  the  footing  of  the 
general  law  and  ufage  of  parliament.  By  tracing 
the  principles  of  the  ecclcfiaftical  law,  it  will  be 
feen,  that  there  is  a  fundamental  feparation  efta- 
blifhed  by  that  law,  between  the  lay  and  clerical 
fun&ions ;  which  effe&ually  prohibits  any  cler- 
gyman from  exercifing  fuch  an  office  as  the 
fitting  member  is  called  to. 

Stillingfleet  *  fays,  the  church  as  well  as  the 
nation  at  large,  has  its  lex  non  fcripta,  which  is 
founded  in  immemorial  ufage  alone,  and  there- 
fore may  be  diftinguiihed  by  the  name  of  the 
common  law  eccUfiaftical  •,  "becaufe  the  common 
law  extends  to  all  thofe  cuftoms  which  have 
obtained  the  force  of  laws.  This  is  alio  the 
opinion  of  Lord  Chief  Juftice  Hale,  in  one  of 
his  manufcripts  on  the  ecclefiaftical  power,  not 
printed  \  \  and  of  Judge  Whitlocke,  in  the  cafe 

of 

#  Eccl,  Cafes,  Part  2.  p.  jo,  ii. 
f  I  have  been  favoured  with  a  copy  of  the  paflage  heic 
alluded  to :  It  is  extracted  from  an  original  MS.  intitled, 
Preparatory  Notes,  touching  the  Rights  of  the  Crtwm^  in  which 
there  is  a  chapter  on  the  ecclefiaftical  power;  which  work 
was  communicated  to  Mr.  Hargrave,  by  one  of  the  Chief 
J  uftice's  defendants.  The  extract  is  in  thefe  words :  "  When 
T  4  chriftianit^ 
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of  Evers  and  Owen,  Godb.  432.  Upon  this 
authority  depend  the  inftitutions  of  parilhes,  and 
of  the  clerical  orders  of  bifhops,  priefts,  and 
deacons :  The  canon  law  has  not  founded,  but 
only  regulated  thefe  inftitutions.  Thofe  canons 
which  prohibit  the  interference  of  the  clergy  in 
fecular  concerns,  are  only  declaratory  of  the 
original  eftablifhments  of  the  church  :  Which 
herein  had  two  objedis;  firft,  to  preferve  the 
purity  and  facrednefs  of  their  character  j  fecond- 
ly,  to  confine  the  priefthood  to  their  religious 
duty.  The  76th  canon  of  1603,  was  made  with 
this  view : c<  No  man  being  admitted  a  deacon  or 
minifter,  fhall  from  thenceforth  voluntarily  relin- 
quifh  the  fame,  nor  afterwards  ufe  himfelf  in  the 
courfe  of  his  life  as  a  layman,  upon  pairi  of 

chriftianity  was  firft  introduced  into  this  ill  and,  I  conceive 
it  came  not  in  without  fome  form  of  external  ecclefiaftical 
difcipline,  or  coertion  ;  though,  at  the  firft,  it  entered  into 
the  world  without  it.  But  that  external  difciplinc  could  not 
bind  any  man  to  the  fubmiffion  to  it,  but  either  by  the  im- 
mediate power  regal,  where  the  king  received  it,  or  by  the 
fubmiffion  of  thofe  that  did  receive  it.  If  the  former,  then 
it  was  the  civil  power  of  this  kingdom  which  gave  that  form 
of  ecclefiaftical  difcipline  its  life  :  If  the  latter,  it  was  but 
a  voluntary  pact  or  fubmiffion ;  which  could  not  give  it 
power  longer  than  the  party  fubmitting  pleafed,  and  than 
the  king  allowed,  connived  at,  and  not  prohibited  it.  And 
this,  by  degrees,  introduced  a  cuftom,  whereby  it  came  equal 
to  other  cuttoms  or  civil  ufages." 

excom- 
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excommunication  * ;"  and  the  churchwardens 
arc  required  to  prefent  the  names  of  thofe  who 
fo  forfake  their  calling,  to  the  ordinary.  This 
canon  is  taken  from  one  of  the  provincial  con- 
ftitutions  in  1571,  almoft  in  the  fame  words: 
"  Scmel  autem  receptus  in  Jacrum  miuijlerium 
ab  eo  impoflerum  non  recedet ;  nee  fe  aut  vcf- 
titu  aut  habitu  aut  in  ulla  vitae  parte  geret  pro 
laicoj-."  Here  is  a  pofitive  and  general  law. 
Upon  the  authority  of  it,  the  four  law  focieties, 
a  few  years  ago,  all  agreed  that  they  ought  not 
to  call  a  gentleman  in  prieft's  orders  to  the  bar ; 
and  accordingly  Mr.  Home,  upon  whofe  cafe 
the  confutation  was  had  among  them,  was  re- 
fufed   to   be  called  J.     Yet   there   is  a   much 

greater 

*  1  Gibf.  Cod.  184.  The  words  in  the  original,  in 
4  Wilk.  Cone.  393,  arc,  '«  Nullus  in  diaconi  aut  pr^fbyteri 
ordinem  femel  admiflus,  quovis  deinceps  tempo iv  ab  codem 
volcns  recedet ;  nee  in  vitae  fuse  inftituto  pro  laico  fe  gerct 
fub  pcenS  excommunicationis." 

+  1  Gibf.  Cod.  184. 

J  This  queftion  arofe  in  the  fociety  of  the  Ir.r.cr  Temple, 
of  which  Mr.  Home  was  a  member,  and  in  which  he  had 
been  permitted  to  go  through  the  ordinary  prevk-us  forms  of 
preparation  for  the  bar.  When  the  time  for  receiving  his 
call  to  the  bar  came,  the  benchers  conceiveJ  hir.  cafe  to  be 
difficult,  and  wilhed  to  take  the  opinion  <f  \\yr.  three 
other  focieties  upon  it.  Accordingly  th.-y  11  .ir*.*.3.  it  in  the 
following  words,  and  communicated  it  to  •;■•■;'■      "  them,  viz. 

"  A  gentleman  in  prieft's  orders,  !\i  i;  .  ,riud  to  the 
benchers  of  the  Inner  Temple,  duirli,^  .      ...  called  to  the 

bar, 
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greater  analogy  between  the  two  functions  of 
prieft  and  barrifter,  than  between  the  former  and 
that  of  reprefentative :  For,  antiently,  the  clergy 
pleaded  commonly  at  the  bar  of  the  fecular 
courts,  and  were  regular  advocates ;  which  oc- 
fioned  the  proverbial  faying,  NuUus  clcricus  nifi 
caufidicus. 

A  more  antient  conftitution  in  the  reign  of 
Henry  III.  in  122a,  enafts,  "  Ne  clerici  bene- 
ficiati,  aut  in  facris  ordinibus  conftituti,  villarum 
procuratores  admittantur,  viz  ut  fint  Senefchalli 
aut  Ballivi  talium  adminiftrarionum,  occafiont 
quarum  Laicis  in  reddendis  ratiocintis  obligen- 
tur ;  nee  jurifdiftiones  exerceant  feculares,  pre* 
fertim  illas  quibus  judicium  fanguinis  eft  an- 
nexum  *."  The  Apoftolic  canons  ftill  more  an- 
tient, forbid  fecular  purfuits  in  thefe  words :  c<  jf 

bar,  they  are  defirous  to  know  the  opinion  of  the  benchers 
of  the  other  law  focieties,  whether  it  is  proper  to  call  fuch 
perfon  to  the  bar.  By  the  76th  canon  of  1603*  (&c.  ftating 
it  as  in  p.  280")  The  benchers  of  Lincoln's  Inn  returned 
the  following  anfwer  to  the  application. 
"  Lincoln's  Inn,  16th  of  June,  1779. 

"  The  benchers  now  prefent  (being  eleven  in  number)  axe 
uBanimoufly  of  opinion,  that  it  is  not  proper  to  call  a  perfon 
in  pried'*  orders  to  the  bar." 

And  a  verbal  anfwer,  to  the  fame  effedt,  was  fent  from  the 
benchers  of  the  Middle  Temple  and  Gray's  Inn« 
•  1  Gihf.  Cod,  180. 

There 
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There  are  but  two  ways  of  evading  the  ope- 
ration of  thefe  laws ;  either  by  contending  that 
a  clerk  in  orders,  or  particularly  in  the  orders  of 
deacon,  may  abfolve  himfelf  from  his  fpiritiial 
office,    and  renounce  it ;    or,  *  that  a  deacon  is 
not  fo  far  admitted  into  it,  as  to  be  included  in 
the  word  minijlry.     As  to  the  firft,  the  76th  canon 
forbids  any  fuch  renunciation,  either  by  prieft  or 
deacon,   under  the    pain  of  excommunication. 
If,  therefore,  the  putting  off  this  charatter  be 
unlawful,  and  a  deacon  cannot  become  a  mem- 
ber- of  parliament,   without  putting  it  off,  he 
mull  become  fuch  by  an  unlawful  aft.     That  by 
fuch  aft,  he  can  acquire  a  right,  is  a  proportion 
too  monftrous  to  be  maintained.     As  to  the 
fecond,    the  common  expreflion  of  the  canons 
and  ecclefiaftical  writers  is,  the  minifter  and  the 
mini/by ;  which  is  meant  of  that  perfon  whom 
the  common  law  calls  a  clerk  in  orders.     Sacrum 
rwmfterium,  is  the  phrafe  of  the  conftitution  of 
15715  in  facris  ordimbus  that  ofNi222;  deacon 
*r  miniftcr  in  the  76th  canon.     There  was,  for- 
merly, another  degree  of  perfons  in  holy  orders, 
acknowledged  by  our  law,   as  appears  by  the 
ftatute  23  Henry  VIII.  ch.  1.  f.  1.  which  de-* 
{bribes  them  in  thefe  words :  f<  of  the  orders  of 
Jubdeacon  or  above/'     Therefore  a  deacon,  being 
of  a  fupcrior  order,  is  certainly  in  holy  orders. 

The 
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T':e  ?-nrs  of  crdir^zzcc  fbrr  rkit  a  deaccn 
:-.  ci-rr.ple:;!-  ir-T-itci  ^:rh  tie  rririfby.     The 
bLI.c^  riicre:^  g-'vs  Li-n  '•  iui»_riry  co  execute 
ihc  oEicz  cc  a  c«ccn  :«  tie  church  of  God, 
corrTr'.—zc  -zzzo  hLn;"*  -"-d  ^delivering  him  the 
b:"r"..)   "  :o  re  id  i>.e   £::?el   in  the  church  of 
G^J.  -nd  : o  ^:r-ch  :>.c  fi-v:-;."     The  icr.pcfition 
01"  ri-'li,  prayer,  ar.d  ::?*en  n  vow,  are  equally 
ciTLndai  to  boch  oruin  1:10ns,  cf  dea-ron  and  prieft. 
In  l'-c  cik  cf  the  fjnver,  the  b.ihop  propofes 
dds  queftion  to  the  candidate:  "  Do  you  truft 
that  you  are  inwardly  moved  by  the  Holy  Ghoft 
to  take  uron  vou  this  omce  and  miniftrarion,  to 
fcrvc  God  for  the  promoting  of  his  glory,  and 
the  edifying  cf  his  people?"     The  anfwer  is; 
"  I  truft  fo."     Then  comes  the  following  quef- 
tion :  "  Do  you  think  that  you  are  truly  called, 
according  to  the  will  of  our  Lord  Jefus  Chrift, 
and  the  due  order  of  the  realm,  to  the  miniftry 
of  the  church  ?"     The  anfwer  is,  c<  I  think  fo." 
In  the  ordination  of  priefts,  the  queftion  is  fub- 
ftantially  the  fame ;  only,  inftead  of  the  words 
miniftry  cf  tbt  church  in  the  above  queftion,  the 
words  propofed  to  the  prieft  are,  crdsr  and  mi- 
niflry  of  prieftbood*.     The  words  of  ordination, 
pronounced  by  the  bifhop,  do  not  convey  to  the 

#  See  the  title  Ordination  in  Gibf.  Cod.  and  Bum  Eccl* 
Law,  containing  the  whole  of  thefe  forms. 

latter 


/^ 


NEWPORT,  285 

latter  any  higher  fpiritual  authority  than  the 
other ;  except  in  the  article  of  miniftering  the 
holy  facraments,  and  that  of  abfolution*;  which 
duties  are  particularly  appointed  to  priefts  alone. 
Yet  baptifm,  which  is  one  of  the  church  facra- 
ments, is  performed  by  deacons.  The  folemn 
vow  which  deacons  make,  is  more  important 
than  that  made  by  the  prieft;  and  fhews  clearly, 
that  the  mtniftry  to  be  executed  by  both,  is  un- 
dertaken upon  the  firft  ordination ;  and  that  the 
fccond  only  raifes  the  perfon  to  a  higher  rank 
in  the  fame  miniftryf.     Ayliffe's  Parergon,  p. 

399> 

*  The  biihop  fays  to  the  candidate,  "  Receive  the  Holy 
Ghoft,  for  the  office  and  work  of  a  prieft  in  the  church  of 
God,  now  committed  unto  thee  by  the  impofition  of  our 
hands.  Whofe  fins  thou  doft  forgive,  they  are  forgiven; 
and  whofe  fins  thou  clod  retain,  they  are  retained.  And  be 
thou  a  faithful  difpenfer  of  the  wordf  of  God,  and  of  hi$ 
holy  facraments,  in  the  name  of  the  Father,  and  of  the  Son, 
and  of  the  Holy  Ghoft."  And  (delivering  the  bible)  the 
bifhop  fays,  "  Take  thou  authority  to  preach  the  word  of 
God,  and  to  minifter  the  holy  facraments,  in  the  congrega- 
tion where  thou  (halt  be  lawfully  appointed  thereunto." 
1  Gibf.  Cod.  175,-6. 

t  The  following  words  of  the  Preface  to  the  forms  of  con- 
fecration  and  ordination,  confirm  this  pofition':  "  It  is  evi- 
dent unto  all  men,  diligently  reading  holy  fcripture  and  an- 
tient  authors,  that  from  the  apoftles'  time  there  have  been 
thefe  orders  of  minifters  in  ChrifFs  church ;  biftiops,  priefts, 
and  deacons.  Which  offices  were  evermore  had  in  fuch 
reverend  eftimation,  that  no  man  might  prefume  to  execute 

any 
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399,  confirms  this  obfervation.  His  words  are, 
"  I  {hall  take  a  view  of  holy  orders  as  a  (acred 
fign  or  feal,  as  it  were,  of  fome  grant,  whereby 
a  fpiritual  power  is  given  to  the  perfon  ordained, 
to  exercife  fome  facred  office  or  miniftry  in  the 
church :   And  this,   I  think,  is  almoft  uncon- 

any  of  them,  except  he  were  firft  called,  tried,  examined,  and 
known  to  have  fuch  qualities  as  are  reqoifite  for  the 
and  aUb  by  public  prayer,  with  impofition  of  hands, 
approved  and  admitted  thereunto  by  lawful  authority." 
i  Gibf.  Cod.  1 1 5.  Burnet,  in  the  Addenda  to  the  firft  volume 
of  his  Hiftory  of  the  Reformation,  (Appendix,  N°  V.)  hat 
printed  a  paper  under  the  tide  of  ••  A  Declaration  made  of  the 
Functions  and  divine  Inftitution,  of  Biihops  and  Priefts,"  in 
the  time  of  Lord  Cromwell's  ecclefiaftical  power,  (about  the 
year  1537)  and  figned  by  him,  the  archbifhops,  1 1  biihops,  and 
20  other  divines,  beginning  with  thefe  words :  "  As  touch- 
ing the  facrament  of  holy  orders,  we  win  that  all  bifhops  and 
preachers  (hall  inftruft  and  teach  our  people,  committed  by 
us  unto  their  fpiritual  charge — Firft,  Sec." — Then  follow, 
among  other  things,  inftruclions  relating  to  the  divine  infti- 
tution of  orders  in  the  church :  And,  after  fetring  afide  die 
inferior  degrees  of  orders  in  the  foreign  churches,  the  paper 
concludes  in  thefe  words,  "  In  the  New  Teftament  there  is 
no  mention  made  of  any  degrees  or  diftin&ions  in  orders, 
but  only  of  deacons  or  mhtifters,  and  of  priefts  or  biihops.9' 

The  canons  31,  32, 33, 34, 35,36,  (4  Wilk.  Cone.  385-6) 
throughout,  apply  the  phraie  of  holy  orders,  or  the  mmiftrj, 
to  both  deacons  and  priefts;  and  fo  the  ftatutes  13  Eliz. 
ch.  12,  and  13  and  14  Charles  II.  ch.  4.  It  might  be  con- 
tended, that  a  deacon  is  ex  *ui  termini  peculiarly  the  minifter: 
For  Aiaxorof  is  tranflated  minifter,  famulus  ;  from  whence  the 
verb  Aiaxoptv  (famulor,  miniftro)  is  derived ;  and  the  compa- 
rative A*ax9>iY'f$»  exffditior  in  miniftrand** 

teftably 
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ttftably  acknowledged  to  belong  both  to  priefts 
and  deacons,  from  the  very  beginning  of  chrif- 
tianity  itfelf.  Though  fome  perfons  have  denied 
biftiops  to  be  a  diftinA  order,  from  prefbyters 
and  elders  in  the  church."  In  the  fame  page, 
afterwards,  he  fpeaks  of  "  the  apoftles*  eftabliflx- 
ing  the  three  orders  of  mniflcrs>  under  the  names 
of  biihops,  priefts,  and  deacons." 

Though,  at  this  day,  deacons  cannot  hold 
livings  with  cure  of  fouls,  that  is  not  according 
to  antient  inftitution,  but  an  innovation  by  the 
flat.  13  &  14  Charles  II.  ch.  4.  £  14.  In  other 
Itfpefts,  the  clerical  function  differs  very  little 
from  that  of  priefts. 

It  is  in  confideration  of  the  facrednefs  of  their 
character,  that  the  law  indulges  the  clergy  with 
many  privileges  and  exemptions  from  the  com- 
mon civil  duties,  to  which  the  laity  are  fubjedt. 
There  is  a  writ  in  the  regifter  to  exonerate  them 
from  fecular  employments,  if  they  fliould  be 
appointed  to  diem  againft  their  will  *.  In  1  Lev. 
303  and  1  Vent.  105,  in  22  Charles  II.  is  a 
cafe  of  a  clergyman,  elected  to  an  office  in  the 
management  of  Romney  marfh ;  who,  upon  his 
application  to  the  court  of  King's  Bench,  was 
difcharged  by  the  judges,  upon  the  authority  of 
thdc  words  in  the  regifter :  "  Vir  militant  Deo 
nm   implicetur  Jeculartbus  negotiis"    and    "  non 

*  2  Inft  3,4.    See  3  Burn,  Eccl.  Law,  180— 191. 

ponantur 
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pcnantur  clerici  in  official  It  is  not  only  their 
privilege,  but  they  have  been  compelled  by  penal- 
ties to  uphold  it.  Nelfon,  in  p.  187  of  his 
Rights  of  the  Clergy,  cites  cafes  in  which  the 
high  commiffion  court  had  fined  clergymen  for 
intermeddling  in  fecular  concerns  *.  The  fame 
principle  guided  the  legiflature  in  the  ftat.  21 
Henry  VIII.  ch.  13,  which  forbids  all  fpiritual 
perfons  to  carry  on  farming.  The  preamble 
fhews,  that  it  had  in  view  the  purity  of  the 
facerdotal  office. 

Thus,  whether  the  diftintfion  is  confidered  as 
a  privilege,  or  as  a  burthen,  it  is  alike  preferved 
and  inforced,  both  by  the  law  of  the  land  and 
of  the  church. 

*  No  clerk  within  holy  orders,  though  he  held  a  knight's 
fee,  could  be  compelled ,  in  the  times  of  knighthood,  to  be 
made  a  knight ;  according  to  the  Mat.  de  Mditibus,  1  Edw.  II. 
Lord  Coke*  in  his  comment  on  it,  2  Inft.  598,  cites  Mam 
Paris,  29  Henry  HI.  p.  882,  in  thefe  words :  "  Rex,  die  natali, 
Johannem  de  Gatefden  clericum,  &  multis  ditatum  beneficiis, 
fed  omnibus  ante  expe&atum  rcfignatis,  quia  (ic  oportuit* 
baltheo  cinxit  militari."  So  that,  in  this  refpecl,  the  ex- 
emption was  confidered,  at  that  time,  to  be  a  privilege  to  the 
order,  which  might  be  waved.  Matt.  Paris  goes  on  to  re- 
late of  this  new  knight,  that  he  being  very  rich,  and  defirous 
of  gaining  further  honours  in  the  (late,  <nram  exuens  anima- 
rum  periculofam,  relaxed  ftill  further,  by  marrying  a  lady  of 
rank.  Edit.  1684,  p.  574.  This  happened  in  the  year 
U4S- 
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The  counfH  for  die  fitting  member  argued 
to  the  following  effeft. 

The  pbint  in  dHpute  is  a  matter  of  merely 
temporal  right,  and  the  queftion  muft  be  deter* 
mined  by  the  law  of  the  land  5  not  by  the  canon 
or  ecdefiafticai  law,  upon  which  the  petitioner 
founds  bis  obje&ion.  It  is  not  neceflary  to  con* 
tend  now,  that  a  priejt  may  fit  in  parliament  -, 
though,  if  it  were,  the  fubjeft  furniihes  mate- 
rials for  fuppotting  that  pofition  likewife.  It  is 
enough  for  the  fitting  member's  purpofe,  that 
itocms  may.  The  counfel  for  the  petitioner,  by 
involving  together  thefe  two  diftinft  charafters, 
hare  given  fome  appearance  of  ftrength  to  their 
argument. 

On  the  part  of  the*  fitting  member,  it  is  con- 
tended, that  deacons  are  not  excluded  from  the 
Houfe  of  Commons,  either  by  the  law  of  par* 
liamcnt,  as  it  is  explained  in  the  cafes  cited,  or 
by  the  common  law,  or  by  the  canons :  That 
the  fuppofed  difqualification  never  extended  to 
deacons ;  and  that  even  if  it  did,  the  reafon  of 
it  has  long  ceaied. 

All  the  three  cafes  of  exclufion,  taken  from 
the  Journals,  appear  to  have  been  founded  in  a 
reafon  drawn  from  the  rights  of  the  convocation  $ 
which,  indeed,  feems  to  be  admitted  in  one  part 
of  the  argument  on  the  other  fide.  Before  this 
argument  is  anfwered,  it  will  be  worth  while  to 
*    Vol.  II.  U  examine 
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examine  thefe  cafes.  The  moft  modern,  and 
therefore  the  moft  pertinent,  is  clearly  founded 
on  an  extrajudicial  opinion  of  the  eledtion  com- 
mittee ;  for  Cradock,  the  clergyman,  (aid  to  be 
incapable,  had  not  the  majority  of  votes.  It 
was,  therefore,  only  a  fpeculative  opinion,  not 
warranted  by  the  cafe,  perhaps  not  argued  by  the 
counfel ;  and  ought  not  to  have  made  part  of  tht 
report.  The  clerk  is  there  called  a  do8or%  from 
whence  it  is  to  be  prefumed,  that  he  was  a  do&or 
of  divinity,  and  in  prieft  's  orders  j  which  fur- 
ni(hes  another  argument  againft  this  cafe.  Nowell 
is  defcribed  as  a  prebendary:  It  is  to  be  prefurtied 
that  he  too  was  a  prieft.  This  explanation  being 
applicable  to  two  of  the  three  cafes,  it  may  well 
be  inferred,  that  the  third  is  alfo  open  to  it;  par- 
ticularly after  obferving,  that  Sir  Edward  Coke, 
in  alluding  to  the  cafe,  (in  1  Journ.  512)  fcems 
to  underftand  it  fo ;  and  he  fays,  in  4  Inft.  47, 
that  he  was  a  prebendary. 

But  the  cafe  of  Nowell  is  alfo  open  to  another 
anfwer.  The  proceedings  of  the  Houfe  of  Com- 
mons, in  the  reign  of  Queen  Mary,  had  not 
attained  to  fufficient  regularity  to  intitle  them  to 
the  authority  of  precedents :  And  it  appears,  bf 
the  account  which  Dr.  Hody,  in  the  Appendix 
to  his  Hiftory  of  Convocations,  gives  of  the 
fame  cafe,  that  Nowell  was  turned  out  by  the 
influence  of  the  court,  for  being  a  zealous  pror 

teftant; 
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teftant;  and,  confcqucndy,  a  determined  oppofer 
of  their  meafures*.*  The  citation  from  Carte's 
Hiftory,  by  Mr.  Hatfell,  in  his  note  in  a  Prec.  7. 
leads  to  die  fame  inference;  for  Dr.  Tregon- 
weH,  a  prebendary  of  the  fame  church  with 
Noweli,  was  permitted  to  fit  in  that  Houfe  as 
Sir  Thomas  Haxey  J,  in  the  reign  of  Richard  II. 
and  other  clergymen  had  formerly  done. 

The  authority  of  Mr.  Finch's  fpeech,  in  one  of 
the  above  debates,  which  has  been  relied  upon  on 

*  See  his  book,  p.  429.  The  note  in  his  Appendix,  is 
in  rhefe  words :  "  Our  hiftorians  obferve  of  that  Houfe  of 
ConiAOf»>  that  they  were  chiefly  fach  is  the  government 
had  pkkt  out  for  the  fubverfion  of  the  proteftanr  religion. 
No  wonder,  therefore,  if  Alexander  Nowell,  a  zealous  pro* 
teftant  clergyman,  was  ejetfed  upon  that  new  pretence %  that 
the  clergy  were  uncapable  of  fitting  there.  There  feems  to 
have  been  fome  other  clergymen  returned  at  the  fame  time 
as  bmgefiet;  for  oar  hiftorians  tell  us,  that  together  with 
Nowell,  there  were  two  others  turned  out  of  the  Houfe. 
J.  Hales,  a  layman,  in  his  oration  to  Queen  Elizabeth,  pre- 
fented  to  her  by  a  nobleman,  in»the  entrance  of  her  reign, 
{peaking  of  the  tyranhicalnefs  of  that  parliament,  has  thefe 
words :  Alexander  Nowell,  with  two  other,  all  three  being 
burgefles  for  divers  (hires,  and  chrifiian  men,  and  all  true 
EngUfhmen,  and  lawfully  cfcofen,  returned  and  admitted, 
were  of  force  put  out  of  the  Houfe  of  Commons ;  for  the 
which  caufe,  the  faid  parliament  is  alfo  void,  as  by  a  prece- 
dent of  the  parliament,  holden  at  Coventry  the  38  Hen.  VI. 
moft  manifestly  it  appeareth." 

t  In  i  Pari.  Hift.  4^7,8,  he  is  called  Thomas  Haxey, 
elerk.    In  2  Pari.  Hift.  $$,  Sir  Thomas  Haxey. 

U  2  the 
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eke  other  fide,  is  much  weakened  by  the  ret- 
foning  of  the  fpeaker.    He  confidcrs  ckrks  and 
jbcriffs  as  alike  excluded.     Now  fheriffs  bave 
been  deocrrniucd,  in  modern  times,  to  be  capable 
of  fitting  in  parliament,  except  for  places  wkhia 
their  jurifcli&ion #.     Yet  much  greater  autho- 
rity, and  better,  reafons,  can  be  urged  againflfc 
their   beoooling  members  of  parliament^  than 
againft  clergymen  ;  for  the  writ  of  ele&ion  par- 
ticularly excludes  them  by  name,  and  their  office 
requires  their  attendance  in  their  bailiwick.     The 
law  favours  eligibility *  and,  therefore,  when  the? 
authority  of  thefe  old  rules  came  to  be  fulljr 
weighed  and  examined,  they  were  hdd  not  Effi- 
cient to  oppofe  this  favouring  principle!    Tlite 
Journals  contain  a  refolution  of  tlie  Houfc  hiE 
Commons  as  pointed  as  any  of  the  foremen- 
tbned,  againft.  the  attorney  general's  feat,  in  die 
Houfe;  and  k  was  for  a  long  time  inforeed,  and 
is,  at  this  day>  unrrfcinded.     Notwithftanding 
which,  the  attorney  general  is  regularly  a  member 
of  the  Houfe  i  and  no  man  ever  thought  of  eject- 
ing him  upon  theftrength  of  the  old  refolurioa. 

As  to  the  argument  alledged  from  the  ftare 
of  t!  e  convocation,  it  never  was  applicable  to 
the  cafe  of  deacons ;  and  fince  the  change  in 

#  Sec  the  cafes  of  Abingdon  and  Southampton,  in  i  §x*i 
4  Doug.  Elcft. 

this 
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this  p*rt  of  our  cenftitution  is  nor  applicable 
to  afty  of  the  clergy.  Before  the  time  of 
Edward  I.  taxes  were  impofed  on  the  clergy 
by  the  authority  of  the  pope.  This  king, 
in  the  23d  year  ©f  his  reign,  fummoned  them 
CD  a  convocation  by  his  own  authority,  at  the 
fame  time  and  in  the  fame  manner  with  the 
parliament ;  of  which,  according  to  the  better 
opinion  of  antiquarians,  they  in  the  beginning 
compofed  a  part,  and  not  a  feparate  aflembly 
of  their  own.  Afterwards,  in  confequence  of 
die  rcluftahce  of  the  clergy,  to  meet  under  a 
lay  authority,  by  the  immediate  fummons  of 
the  king,  (although  the  claufe  Pr<emunientts  * 
was  continued  in  the  parliamentary  writ  to 
the  biftiops)  they  were  a&ually  aflembled  un- 
der a  fummons  from  the  archbtfhop  of  each 
province,  who  received  one  from  the  king  for 
that  purpofe;  and  not  under  the  authority  of 

*  This  claufe  of  a  bilhop's  writ  of  fummons,  is  in  thefe 
words ;  "  Pr*trumitntes  decanum  &  capitulum  ecclefise  vef- 
tne,  archidecanum  totumque  clerum  veftrac  diocefis,  facientes 
quod  iidem  decanus  Be  atthidecanus  in  propriis  perfonis 
Ails,  Ardtftom  capitulum  per  unum,  idemqne  clcrus  per  duos 
proevratores  idoncoj,  pfetMun  &  fuffickntcm  poteftatem  ab 
ipfU  capitulo  &  clero  habentes,  una  vobifcum  intcrfint  modis 
omnibus  tunc  ibidem,  ad  tradandum  ordinandum  Sc  facien- 
dum nobifcum  &  cum  carteris  prelatis  &  proceribus  8c  aliis 
incolis  regni  noflri,  qualiter,  Sec."  Gilb.  Excheq.  47.  Nei- 
fsu&  Rights  of  the  Clergy,  226.  &  4  InfL  4. 

U  j  the 
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the  king's  writ  to  the  bilhop.  The  flat,  21  Ric, 
II.  ch.  2.  plainly  {hews,  that  at  that  time,  the 
prtxftors  of  the  clergy  fate  in  parliament  (C.) 
The  convocation  thus  aflfembled*  was  not  {b 
much  a  fpiritual  as  a  temporal  institution ;  in- 
tended chiefly  for  granting  aids  to  the  king, 
jointly  with  the  parliament.  Archbifhop  Wake, 
in  his  Hiftory  of  the  Church,  is  of  this  opi- 
nion. 

Deacons  could  not  have  had  a  voice  in  elect- 
ing the  members  of  this  affembly ;  for  the  proc- 
tors of  the  clergy  were  chqfen  by  parfons,  vicars* 
and  perpetual  curates  only*.  It  is  true,  the 
expreflion  of  the  Pramunientes  claufe  is  for 
the  whole  clergy  \  but  they  are  to  appear  by  two 
proftors  for  them.  And  by  the  archbifhop's 
iummons,  under  which  they  met,  the  arch- 
deacon  was  required  to  cite,  "  Omnes  abbates 
&  priores,  &  praecipue  omnes  &  fingulos  ep- 
lefias  in  proprios  uius  habentes,  reftores  etiam 
&  vicarios  ecclefiarum,  ac  alios  omnes  benefit 
ciatos  quofcunque,"  which  is  the  form  that  Wil- 
kins  f  has  preferved,  and  under  which  the  af- 
fembly  of  the  clergy  was  held  in  1294.  This 
confines  it  to  the  beneficed  clergy.  The  caufe 
of  their  meeting  alfo  (hews,  that  it  could  not 
have  been  intended  for  *any  but  them  j  for  they 

*  2  Burn,  Keel.  L,  24.  +  2  Wilk.  Cone  201, 

only 
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enly  had  taxes  to  pay,  and  therefore  they  alone 
were  reprefented.  It  has  been  faid,  that  before 
the  ftat.  13  &  14  Charles  II.  deacons  might 
hold  livings ;  but  as  that  flatute  has  entirely  al- 
tered their  fituation,  no  argument  drawn  from 
their  former  ftate  can  avail  at  this  day.  The 
virtual  reprefentation  of  women,  &c.  that  has 
been  urged  on  the  other  fide,  does  not  remove 
the  obje&ion ;  4>ecaufe  deacons  could  not  be  the 
fubjefts  of  that  taxation,  which  the  convocation 
iitipofedj  but  infants,  women,  &c.  may  pof- 
ftfe  the  property  from  whence  taxes  are  raifed 
by  parliament. 

So  far,  the  reafoning  is  confined  to  deacons : 
But  fince  that  great  ecclefiaftical  revolution  which 
happened  in  1664,  the  whole  body  of  the  clergy, 
whether  beneficed  or  not,  as  conftituent  mem- 
bers of  the  convocation,  are  exempted  from  that 
do£trine  of  exclufion  from  parliament,  which 
depended  upon  the  legiflative  power  of  the  con- 
vocation. That  power  is  now  radically  and  ef- 
fectually gone.  Though  the  form  of  the  writ 
of  fummons  is  ftill  the  fame,  it  is  now  in  this 
tefpeft  a  dead  letter ;  and  has  no  more  efledt 
than  that  claufe  in  the  writ  of  ele&ion,  by  which 
Jberiffs  are  excluded.  It  is  as  nugatory  as  the 
name  of  King  of  France  in  the  royal  tide  of  Eng- 
land. 

U  4  It 
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It  has  been  faid,  that  the  facing  claufc  iiw 
ferted  in  the  flat.  16  &  17  Charles  II.  ch.  1. 
has  preferved  the  right.  Admitting  it  to  be  ib, 
no  argument  upon  this  queftion  caa  be  drawn 
from  the  right,  while  it  is  dormant.  But  from 
the  omiflion  of  this  claufe  in  the  fubfequent  fta- 
tutfcs,  and  the  uniform  pra&ice*  of  120  yean 
fince  that  period,  it  may  be  contended  now, 
not  only  that  the  clergy  have  finally  renounced 
this  power  of  their  convocation,  but  alio  that  it 
is  absolutely  paffed  from  them,  and  extinguish- 
ed. By  the  imperceptible  operation  of.  th£ 
grand  conftitutional  principle,  "  representation 
always  accompanies  taxation,"  the  whole  body 
of  the  people  are  at  length  united  in  the  fame 
rights  of  fociety.  It  is  by  the  working  of  this 
principle  alone,  that  the  beneficed  clergy  at  this 
day,  have  votes  for  county  members,  in  refpeft 
of  their  benefices.  In  1624,  there  had  been  a 
pofitive  refolution  of  the  Houfe.  of  Commons, 
to  prevent  their  exercifing  this  franchife  f ;  but 

the 

*  Gibfon  refers  to  another  ftatute  in  22  &  23  Chas.  IL 
ch.j.  having  the  fame  refer vation. 

+  28  May,  1  Joorn.  714.  The  whole  of  this  entry,  in 
the  Journal,  is  as  follows.    A  report  is  made  of  the  ek&ioa 

"  For  Cambridgfhire. — Scholars  and  fellows  of  houfe, 
and  parfons,  vicars,  Sec.  came,  and  gave  voices  for  knights 

*f  the  (hire (on  which  the  Committee  had) 

"  Referred, 
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the  practice  was  tacitly,  introduced  in  company 
with  the  parliamentary  taxation  of  the  clergy; 
and  became  general ;  and  has  been  fince  autho- 
rifed  by  various  afts  of  parliament ;  particularly 
by  10  Anne,  ch.  03.  fed.  2.  &  18  Geo.  II. 
ch.  18.  fed.  1.  Thus  all  the  reafons  depend- 
ing on  the  ftate  of  the  convocation/  and  parti- 
cularly the  eflfeft  of  the  cafes  produced  on  the 
other  fide,  are  inconclufive.  The  convocation 
has  now  no  authority,  but  to  make  law*  binding 
in  matters  ecclefiaftical ;  in  the  fame  manner  ai 
corporations  make  bye-saws. 

The  argument  deduced  from  the  convocation* 

by  the  counfel  for  the  petitioner,  is  alone  an  an* 

» 

M  Refolded,  No  fcholars  or  fellow*  of  colleges,  balk,  &c 
having  no  other  freehold,  ought  to  have  voice  in  elc&ions 
of  knights  of  the  (hire 

«*  Refolved,  (in  the  houfe)  Upon  queftion,  as  at  the  Com- 
mittee fkfr*  .-—Nor  are  to  have  any  hereafter— 

"  2.  Refolved,  The  fehokn  or  fellows  having  chamben 
above  40a.  yearly  value,  giveth  no  voice  in  elections— Nor 
are  to  have  any  hereafter 

*'  He,  that  hath  a  chamber,  cometh  not  in  by  livery  and 
fiifin,  nor  by  deed  enrolled  :  No  affize  Heth  :  The  freehold 
«f  it  is  in  the  corporation :  His  feUow(hip,  like  wages,  and 
diet,  given  a  servant- 

"  a,  Refolved,  Paribus,  and  vicars,  &c.  ought  to  liavc 
no  voice  in  election  of  knights  of  the  (hire. 

«*  Refolved,  (in  the  houfe)  Alfo  upon  queftion  ;-*Nor  art 
to  have  any  hereafter." 

fwer 
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fwcr  to  another  argument  on  die  fame  fide,  in 
which  it  is  confidered,  as  an  offence  againft  die 
canon  law,  for  a  clergyman  to  fit  in  parliament. 
If  clergymen  were  not  allowed  to  fit  in  parlia- 
ment, becaufe  they  made  part  of  the  convoca- 
tion, the  exclufion  did  not  proceed  from  any 
wrong  committed  in  the  aft.  But  it  would  be 
ftrange  indeed,  for  the  fame  law  to  confider  that 
to  be  an  offence  in  the  lowed  order  of  the 
clergy,  which  it  confiders  a#  a  privilege  in  the 
heads  of  that  body.  The  attendance  of  the  bU 
(hops  in  the  Houfe  of  Lords,  was  never  confi- 
dered as  a  degrading  interference  of  that  order 
in  fecular  concerns.  Thofe  fecular  concerns 
which  the  canons  reprobate,  are  fuch  as  either 
difgraced  th*  clergy,  or  were  felt  as  a  burthen 
hy  them,  as  mechanical  trades  or  employments, 
and  troublefome  offices  of  no  profit.  The  pof- 
feffion  of  a  voice  in  the  legiQature,  could  never 
have  been  included  among  the  former,  as  ap- 
pears from  the  attendance  of  the  bifhops  there ; 
and  in  the  latter  cafe,  the  right  of  objeftion  was  a 
privilege,  which  might  be  renounced  at  pleafure. 
In  the  cafe  cited  from  Levinz  and  Ventris,  \t 
was  a  claim  of  exemption,  which  the  judges  al- 
lowed j  yet  in  Levinz's  report,  the  judges  are 
not  agreed  upon  the  right;  one  of  them  exempt- 
ing the  clerk  on  that  account,  and  the  other  for 
a  different  reafon.  Befides,  it  was  in  favour  of 
a  beneficed  clerk  5  and  fo  is  the  writ  in  the  rcgifter 
1  to 
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to  be  underftood.  Now  it  is  a  fettled  maxim 
of  law  "  quilquis  renuneiare  poteft  juri  pro  fc 
inpodu&o." 

The  rules  of  the  ecclefiaftical  law  and  the 
canons  relating  to  this  fubjeft,  muft  necefiarily 
be  underftood  to  have  thefe  principles  in  view, 
when  they  prohibit  the  clergy  from  fecular  con* 
cerns.  As  for  as  they  tend  to  exempt  the  clergy 
from  the  iecular  jurifdilfcion,  they  are  to  be  re- 
ceived with  caution,  and  conftrued  without  fa- 


vour*. 


The  argument  in  favour  of  the  exclusion, 
drawn  from  the  canons,  and  particularly  the  76th, 
proceeds  upon  a  notion,  that  a  clergyman  who 
difbbeys  them,  would  be  in  a  better  ficuarion, 
than  one  who  fubmits  to  them.  The  counfel 
on  the  other  fide  muft  admit,  that  he  who  will 
rifle  the  penalty  of  excommunication,  may  ex- 
empt himfelf  from  their  authority.  Before  the 
time  of  the  prohibition  ena&ed  by  the  above 
canon,  there  was  no  law  to  prevent  the  a£b 
which  it  prohibits ;  and,  fuppoling  it  to  extend 
to  the  prefent  cafe,  a  deacon  at  the  time  it  palled, 
might  have  renounced  his  function  3  after  which 
he  became  as  one  of  the  laity :  The  only  diffe- 
rence made  by  the  76th  canon,  confifts  in  the 

•  In  1  Vent.  273,  it  was  faid  to  be  the  opinion  of  all  the 
judges,  that  the  clergy  were  liable  to  all  charges  impofed  by 
a&  of  parliament. 

danger 
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danger  of  excommunication.  But  there  is  no- 
thing  to  prevent  a  man  a&ually  excommuni- 
cated, from  being  eligible  to  parliament.  The 
houfe  has  determined,  that  outlaws  arc  eligible ; 
between  whofe  ftate*  and  that  of  the  excommu- 
nicated perfon,  there  is  not  much  difference  in 
refpeft  of  legal  difability.  It  is  a  miftake  to  &y, 
that  fuch  perfon  becomes  a  member  by  an  t»- 
lawful  aft ;  for  the  end  of  the  law  is  anfwered 
by  a  fubmiflfion  to  the  punifhment.  After  a 
difcontinuance  of  the  clerical  fun&ion,  and  die 
affumption  of  a  lay  chara&er,  the  perfon  be- 
comes to  every  civil  purpofe  a  layman.  The 
fitting  member  has  taken  this  courfe,  and  has, 
in  fad,  renounced  his  clerical  chara&er.  There 
being  no  particular  method  of  form  prefcribed 
for  the  refignation  of  holy  orders,  he  could  not 
do  more. 

But  the  counfel  for  the  petitioner  draw  a 
wrong  conclufion  from  the  canons,  and  other 
regulations  of  the  ecclefiaftical  law,  refpetft- 
ing  the  two  orders  of  prieft  and  deacon.  If 
they  were  to  fucceed  in  obtaining  their  own 
conftruftion  of  the  prohibition,  they  would  fail 
in  proving  its  application  to  the  order  of  deaams. 
A  deacon  is  not,  in  the  true  fenfe  of  the  ca- 
nons, the  minifler*  whofe  conduft  is  thereby  re- 
gulated, A  prieft  alone  pofleffes  that  chancer : 
The  deacon  is  in  a  ftate  of  probation  for  the 
sniniftry ;  his  office  is  only  a  ftep  to,  and  not 
9  the 


.NEWPORT.  jbi 

the  exercife  of  ttoatfunflaon.:  This  is  evident  * 
from  Can.  32,  "  Cum  ex  pacrum  antiquorum 
fentwuia  &  primkivae  ecdefiae  praxi,  -diaconi 
oficium  ad  -romifterii  dignitatem  gradus  quidam 
fit  cfioftitutus  i  ftatuimus,  &c."  and  the  canon 
proceeds  to  dired,  chat  both  orders  fbadl.not  be 
con&trei  ia  the  faroc  day:  Not  that  in  arcry 
cafe  a  deaota  ihould  be  kept  from  the  miniftry 
far  a  year*  but  that  the  bifaop  may  obfenre, 
quaks  in  officio  disconi  Je  exbikurini^  priufquam  m 
mrdmm  pttjbytxrarum  Jufcipua^  *. 

A  deacon  has  no  cure  of  fouls ;  nor  benefice 
to  requite  his  refidence  upon  it,  which  might 
eaofe  his  abfence  from  other  duties,  with  which 
that  would  interfere.  Suit  -thefe  reafons  may 
hare  operated  in  the  cafe  of  a  prieft. m  The  ad- 
ditional folemnity  in  the  form  of  ordination  of 
priefts,  the  additional  duties  required  of,  and 
authority  conferred  upon: them,  afford  ftrcng 
evidence  .of  the  pre-ernmenct  of  their  .{boon, 
and  iQQtiBrm  the  inference  drawn  from  thefore- 
going  canon. 

If  therefore  a  deacon's  orders  are"  only  nftep 
to  the  miniftry,  the  expreffion  of  the  canons  re- 
lating to  peribns  in  the  miniftry,  cannot  jffedt 
a  deacon.  And  his  office  being  a  date  of  trial* 
Jfeems  to  infer,  that  a  choice  is  left  to  the  can* 

•  4  Wilk.  Cone*  385,    3  Burn,  Eccl.  L.  38. 

didate. 


! 


302  C    A    S    E      X. 

dictate,  either  to  relinquith  it  or  not,  as  it  may 
fuit  him*  The  whole  of  the  provincial  consti- 
tution in  1571,  taken  together,  and  not  as  it 
has  been  cited  in  fupport  of  the  petitioner,  is 
confident  with  this  opinion*  Wilkins,  in  4  Cone* 
p.  265.  writes  it  thus:  "  Quivis  minifter  ec- 
clefise  antequam  in  facram  funftionem  ingre- 
diatur,  fubferibet  omnibus  articulis  de  religione 
chriftiana  in  quos  confenfum  eft  in  fynodo  $  6c 
publice  ad  populum,  ubicunque  Epifcopus  juf- 
ferit,  patefaciet  confeientiam  fuam,  quid  de  illis 
articulis  &  univerf  a  do&rina  fentiet.  Semeltutm 
rectptusy  &c."  {as  inf.  281.)— Here  is  plainly, 
throughout,  an  application  to  the  cafe  of  a  be- 
neficed clerk  alone;  for  whom  rules  are  pre- 
{bribed,  upon  inftitution  and  indudioa  to  his 
living. 

In  addition  to  the  foregoing  arguments,  it 
may  be  obferved,  that  many  perlbns,  who  were 
notorioufly  in  holy  orders,  have  fate  in  parlia- 
ment, without  any  man's  entertaining  a  thought 
of  difputing  their  right  to  it.  Mr.  Hatfell  * 
fpeaks  of  it  as  a  well  known  fad  of  modern 
pra&ice. 

The  attempt  to  revive  exploded  notions  of 
the  ecclefiaftical  jurifdi&ion  in  this  liberal  age, 
and  in  oppofition  to  the  favourite  legal  prin- 
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ciplc  of  general  eligibility,  ought  to  be  difcoun- 
cenanced  in  every  fhape.  It  is  a  maxim  in  daily 
ufe,  that  all  laws  inferring  penalties  or  difabi- 
lities,  (hould  be  conftrued  ftri&ly.  The  pre- 
fent  cafe  furniflies  a  proper  opportunity  for  car- 
rying it  into  pra&ice.  , 

The  counfcl  for  the  petitioner  obferved  in 
reply, 
That  the  main  ground  of  their  argument, 
being  the  effect  of  holy  orders  upon  the  perfon 
ordained,  it  had  not  been  weakened  by  the  rea- 
(bning  upon  the  other  fide,  from  the  a&ual  ftate 
of  the  convocation  *  becaufe,  though  that  had 
furnilhed  an  obje&ion  in  the  cafes  mentioned 
from  the  Journals,  yet  it  had  only  been  a  fc- 
condary  and  not  the  principal  one.     That  the 
great  divifion  of  the  people  into  clergy  and 
laity,  was  coeval  with  the  origin  of  our  confti- 
tution  i  and  the  rights  and  duties  of  each  order, 
had  been  fo  immutably  fixed  in  it,  that  nothing 
fliortof  a  pofitive  and  exprefs  law,  could  alter 
it;  and  therefore,  whatever  change  in  fa£l  might 
have  been  brought  about  by  the  revolutions  in  r- 
laws  and  manners,  during  many  centuries,  the 
priginal  principles  of  the  law  (till  continued  the 
fame.     That  it  was  a  part  of  this  our  antient 
law,  that  no  clergyman  could  engage  in.  thofe 
civil  duties,  which  were  in  their  nature  feparate 
from  and  inconfiftent  with  the  clerical  function ; 

of 
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of  which  nature  this  office  of  reprefentative,  g» 
tbey  contended,  partook. 

That  the  authorities  cited,  did  not  (hew,  that 
there  was  any  clerical  difference  between  the 
offices  of  prieft  and  deacon,  as  far  as  either  re- 
lated to  the  miniftry ;  and  particularly,  that  the 
£2d  canon,  which  was  relied  upon  to  prove  the 
deaconry  a  ftep  to  the  miniftry,  had  a  very  dif- 
ferent object.  It  was  made  to  diftinguifh  thofe 
two  degrees  of  holy  orders  more  refpedtfully  to- 
1  wards  each  other ;  and  for  this  purpofe  direfted, 
that  the  fame  perfon  (hall  not  receive  both  on 
the  fame  day ;  that  the  dignity  of  the  priefthood 
may  be  fomewhat  raifed  by  the  feparation  :  But 
does  not  at  all  afteft  the  office  or  miniftry  of 
a  deacon. 

That  this  facred  chara&er  could  not  be  put 
off;  for  there  was  no  method  <*f  voluntary  re- 
fignation  of  orders  known  to  the  ecdefiaftical 
law,  as  in  the  cafe  of  refignation  of  a  benefice : 
And  a  right  derived  under  that  law,  rmift  be  di- 
vefted  by  that  law,  and  by  no  other.  That  the 
fitting  member  therefore  was  ftiM  a  clerk  in  or- 
ders 5  and  to  be  treated  in  this  queftion  as  if 
entrins;  the  houie  of  commons  in  the  habit  of 
his  order :  Whereas  in  all  thofe  cafes,  which  (it 
had  been  faid)  had  of  late  been  frequent,  of 
clergymen  fitting  in  that  houle,  they  had  taken 
their  feats,  as  it  were,  in  difguife,  and  under  the 

falfe 


Newport.  305 

falfc  appearance  of  a  lay  chara&er,  which  in 
reality  they  had  not.  That  on  this  occafion, 
Mr.  Rulhworth  had  likewife  aflumed  that  ap- 
pearance, and  did  not  take  his  feat,  or  claim  to 
hold  it  iii'*fa£t,  as  a  clergyman;  (though  his 
counfel  had  endeavoured*^)  fupport  it  on  that 
ground)  but  by ^eming  to  be  oneof  the  laity^ 
But  the  Gommitffee  could  not  confider  him  in 
that  ch&ra&er;  they  muft  view"  him  merely  as 
a  minifter  of  the  church* 

That  a. great  part  of  the  .argument  for  the* 
fitting  member;  had  proceeded  upon  a  virtual 
adaniffion  (though  not  exprejsly  made  by  the 
counfel)  -that  a  pritjl  was  occluded  from  the 
hpufe :  Yet  if  they  relied  upon  the  pofirion,  that 
whoever  could  vot€  for  .a  member  of  parliament, 
might  be  ele&ed,  a  prieft  with  a  benefice  might 
become  a  member.-^-Again,  they  had  argued, 
that  a  deacon,  not  being  taxable  by  the .  convo- 
cation, could  not  belong  to  that  body,  or  be 
reprefented  there  ;  and  therefore  the  objeftion 
of  the  convocation  could  not  be  urged  againft 
him:  But  by  the  farne  rule,  a  prieft  without  a 
benefice,  would  likewife  be  free  from  it.  That 
tjijs  mode  of  reafoning  parted  by  the  true  fpirit  of 
the-objeftion,  drawn  from  the  convocation;  which 
was,  that  this  affembly  reprefented  legally  the 
whole  body  of  theclergy,  whether  beneficed  or 
not ;  in  the  fame  manner  as  the  Houfe  of  Com- 
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mons  reprefented  all  the  freeholders  of  Eng- 
land, whether  pofiefling  40  s.  freeholds  or  lefs. 

That  the  antient  pra&ice  in  the  beginning  of 
parliaments,  which  had  been  referred  to,  of  the 
clergy  fitting  in  them,  together  with  the  knights 
and  burgefles,  was  too  obfeurcly  treated  of  in 
hiftory,  to  found  any  juft  arguments  upon ;  and 
even  fuppofing  it  to  be  clearly  afcertained,  it 
did  not  at  all  fupport  the  argument:  Becaufe 
the  clergy,  when  they  might  lb  appear  in  par- 
liament, were  a  feparate  body  of  themfelves, 
unmixed  with  the  laity,  and  reprefenting  their 
own  order  only,  the  fame  as  in  convocation. 
Indeed,  it  was  (till  in  fubftance  the  convocation 
of  the  clergy ;  but  for  purpofes  of  convenience, 
or  when  matters  concerning  their  own  body  were 
brought  forward,  aflembled  in  parliament. 

That  the  ftatute  by  which  deacons  were  dif- 
abled  to  hold  livings,  could  not  be  conftrued  to 
give  thern  any  right  which  they  had  not  before ; 
and  therefore  if  they  were  fubjeft  to  exclufion 
before  that  law,  they  were  fo  (till.  Neither  could 
the  fuppofed  renunciation  of  the  rights  of  con- 
vocation, confirmed  by  the  flat.  16  &  17  Chas. 
II.  (if  it  were  fuch)  give  any  right  to  the  clergy 
who  may  have  made  it,  in  prejudice  of  the  laity: 
Becaufe  the  laity  alone,  as  the  petitioner  con- 
tends, had  the  right  of  appearing  in  parliament 
at  the  time  of  that  alteration ;  and  the  clergy 
9  could 
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could  not  infringe  that  right  by  any  a£t  of  their 
own* 

That  there  was  a  wide  difference  between  the 
cafes  of  a  clerk,  and  that  of  the  attorney  gene- 
ral ;  becaufe  the  latter  depended  entirely  upon 
the  arbitrary  orders  of  the  houfe  alone,  who  could 
not  of  their  own  authority  make  an  exclufion 
contrary  to  the  law  of  the  land ;  as  that  was  proved 
to  have  been  by  an  uniform  pra&ice  to  the  con- 
trary :  But  that  the  cafe  of  the  clergy  was  found- 
ed in  principles  of  the  common  law,  and  con- 
firmed by  uniform  pra&ice. 

The  determination  of  the  Committee  was 
exprefled  in  general  terms, 

That  the  fitting  member  was  duty  eUttcd. 

Of  which  the  Chairman  informed  the  houfe, 
Feb.  24  *, 

*  See  40  Journ.  561 . 
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PAGE  274.  (A.)  It  is  curious  to  obferve  the  differ- 
ent manner  in  which  the  Commons  have  expreffed 
themfclves,  in  different  times,"  upon  the  fiibject  of  dis- 
qualification, by  attendance  in  the  Houfe  of  Lords. 
In  the  year  T566,  (1  Journ.  73)  they  attended  the 
Lords  to  receive  the  #Queen's  licence  to  proceed  to  the 
choice  of  a  fpeaker,  where  one  of  their  members 
«  moves  for  the  Commons,  that  for  that  Mr*  Ric.  Onfe- 
lowe,  Efq;  folicitor  general  to  the  Queen's  majefty, 
was  a  member  of  the  Lower  Houfe,  he  might  be  rejiored 
to  join  in  their  election,  as  burgefs  for  the  borough 
of  Steyning  in  Suflex.  And  upon  confutation  had 
among  the  Lords,  the  faid  Mr.  Onfelowe  was  fent 
down  with  the  Queen's  ferjeant  at  Jaw,  Mr.  Cams, 
and  Mr.  Attorney  General,  to  (hew  for  himfelf  why 
he  jhould  not  be  a  member  of  this  Hpufe  >  who  alledg- 
ing  many  weighty  reafons,  as  well  for  his  office  of 
Solicitor,  as  for  his  writ  of  attendance  in  the  Upper 
Houfe,  was  neverthelefs  adjudged  to  be  a  member  of 
this  Houfe,"  He  was  afterwards,  on  the  lame  day, 
chofen  fpcaker.  The  fame  proceeding  was  had  in 
1580,  previous  to  the  electing  of  Mr.  Popham,  then 
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.Solicitor  general,  to  be  fpeaker :  And  a  committee  was 
fcnt  to.the  Lords  to  demand  the  rejlitution  of  the  fald 
Mr.  Popham,  I  Journ.  117.  Again,  in  16.05,  (ib. 
257)  uPon  a  report  from  the  committee  of  privileges 
for  filling  up  vacancies,  two  of  the  judges  are  men- 
tioned as  members  of  the  Houfe.  The  queftion  put 
to  the  Houfe  upon  their  attendance  in  the  Lords,  is, 
4C  Whether  theyfhall  be  recalled  j"  and  it  is  refolved 
*hey  (hall  not.  Thefe  phrafes,  foon  after  this  period, 
came  to  be  changed  to  thofe  of  difcbarged^  rejefledj 
difabled)  Sec.  and  now,  the  word  which  feems  to  be 
in  general  ufe  is,  excluded,  Mr.  Hackwellt.in  the  de- 
bate referred  jto  in  p,  274,  takes  notice  of  this  change, 
as  it  was  obferved  in  his.  time,  and  accounts  for.  it  by 
faying,  as  the  minutes,  of  his  fpeech  repjrefenty  u  Here- 
tofore, as  in  Jeffreye's  caCe^  {be  vias  j-jjgeen' s  ferjeant  in 
J575)  there. was  a  ftrifelxy,  the  Houfe  to  increafe  their 
number;  therefore  fent^.ta  have  JefFreyes  jremandecl. 
Now  the  table  ^urned-r^rf",.     .  ..,.-,. 

P.  278-  (B.)  Mr,  Hume  gives  the  following  account 
of  this  affair,  in  the  fecond  chapter  (&4th  of  his  hiftory) 
of  Charles  the  Second's  reign, 

"  A. great  alteration. was  inade  this  feflipn  in  the 
method  of  taxing  the  clergy,  In  almoft  all  the  other 
monarchies  of  Europe,  the  aflemblies,  whofe  qonfent 
was  formerly  requifitq  to  the  ena&ing  of  laws,  were 
gompofed  of  three  eftates,  the  clergy,  the  nebility, 
and  the  commonalty,  which  formed  fo  many  members 
of  the  political  body,  of  which  the  king  was  confidered 
as  the  head.  In  England  too,  the  parliament  was  al- 
ways reprefented  as  confifting  of  three  eftates  j  but 
their  fepar^tion  was  never  fo  diftind  as  in, other  king- 
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doms.  A  convocation,  however,  had  ufually  fitten  at 
the  fame  time  with  the  parliament ;  though  they  pof- 
feffed  not  a  negative  voice  in  the  paffing  of  laws,  and 
a/Turned  no  other  temporal  power  than  that  of  im- 
pofing  taxes  on  the  clergy.  By  reafon  of  ecclefiaftical 
preferments,  which  he  could  beftow,  the  king's  in- 
fluence over  the  church  was  more  confiderable  than 
over  the  laity;  fo  that  the  fubfidies,  granted  by  the 
convocation,  were  commonly  greater  than  thofe  which 
were  voted  by  parliament.  The  church,  therefore, 
was  not  difpleafed  to  depart  tacitly  from  the  right  of 
taxing  herfelf,  and  allow  the  Commons  to  lay  impofi- 
tions  on  ecclefiaftical  revenues,  as  on  the  reft  of  the 
kingdom.  In  recompence,  two  fubfidies,  which  the 
convocation  had  formerly  granted,  were  remitted,  and 
the  parochial  clergy  were  allowed  to  vote  at  elections. 
Thus  the  church  of  England  made  a  barter  of  power 
for  profit.  Their  convocations  having  become  infig- 
nificant  to  the  crown,  have  been  much  difufed  of  late 
years." 

Lord  Chief  Baron  Gilbert  writes  thus  of  the  above 
tranfa£Uon :  After  mentioning  the  laft  fubfidy  of  the 
clergy,  and  that  it  appeared  more  advantageous  to  con- 
tinue to  tax  them  by  land  and  poll  tax,  as  it  was  in 
the  Rump  times,  he  fays,  u  From  henceforward  it  pafTed 
that  they  fhould  have  a  vote  for  members  in  parlia- 
ment, as  they  had  in  the  Rump  times  \  and  they  were 
taxed  as  the  laity  were."  Gilb.  Exch.  56.  Burnet, 
in  the  firft  volume  of  his  Hiftory  of  his  own  Times, 
(p.  197)  fays,  the  parliament  gave  the  king  four  fub- 
fidies, u  being  willing  to  return  to  the  anticnt  way  of 
taxes  by  fubfidies.  But  thefe  were  fo  evaded,  and 
brought  in  fo  little  money,   that  the  court  refolved 

never 


NOTES.  311 

never  to  have  recourfe  to  that  method  of  railing 
money  any  more ;  but  to  betake  themfelves  for  the 
future  to  the  affeflinent  begun  in  the  war.  The  con* 
vocation  gave,  at  the  fame  time,  four  fubfidies,  which 
proved  as  heavy  on  them  as  they  were  light  on  the 
temporalty.  This  was  the  laft  aid  that  the  fpiritualty 
gave."  After  which,  he  (ays,  it  was  refolved  in 
future,  on  account  of  the  inconfiderable  amount,  and 
unequal  proportion  of  the  fpiritual  fubfidy,  to  make 
one  general  taxation  of  them  with  the  laity,  «  which 
proved,  indeed,  a  lighter  burthen,  but  was  not  fo  ho- 
nourable as  when  it  was  given  by  themfelves.  Yet 
intereft  prevailing  above  the  point  of  honour,  they  ac- 
quiefced  in  it."  Rapin  relates  this  event  in  a  few 
words.  Tindal,  in  his  note  upon  it,  after  citing 
Bifliop  Burnet,  adds,  u  The  cuftom  of  the  clergy's 
taxing  themfelves  was  broken  during  the  fete  troubles. 
For  then  the  clergy,  either  out  of  voluntary  compli- 
ance, affe&ation  of  popularity,  or  be^aufe  they  wanted 
proxies  to  reprefent  their  body,  had  their  benefices 
taxed  with  the  laity.  This  the  court  founds  after  the 
refioration,  to  be  an  eafier  thing?  than  to  have  two  bodies 
of  men  to  pleafe ;  and  therefore  intended  to  have  deprived 
the  clergy  of  that  right,  if  they  bad  not  voluntarily  relin- 
fuijbed  it."  Warner,  in  his  Ecclefiaftical  Hiftory, 
Vol.  II.  p.  61  J,  relates,  that  to  encourage  their  ajfentr 
two  of  the  four  fubfidies,  which  they  had  given,  were 
remitted  to  them,  and  a  faving  of  the  rights  to  be  in- 
ferted  in  the  a£t.  It  appears  from  Burnet,  that  the 
court  had  two  obje&s  in  this  fcheme;  not  only  to 
unite  the  lay  and  ecclefiaftical  taxations,  but  alfo  to 
get  rid  of  fubfidies  from  both  altogether. 
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In  Mr.  HatfelPs  note,  the  fpeaker  writes  "  in  rw- 
fequence  of  this,  (but  from  what  period  I  can't  fay) 

the  clergy  have  affirmed,  and  without  any 

objection,  have  enjoyed  the  privilege  of  voting  in  the 
election  of  members  of  the  Houfe  of  Commons,  by 
virtue  of  their  ecclefiaftical  freeholds. "  According 
to  the  Chief  Baron's  authority,  it  appears,  however, 
not  to  have  been  a  conference  of  this  law  ;  but  of 
the  fame  principle  operating,  a  few  years  before,  in  the 
time  of  the  commonwealth. 

I  have  been  the  more  particular  in  referring  to  the 
different  accounts  of  this  revolution  in  our  laws,  be- 
caufe  of  its  great  importance  (according  to  my  obfer- 
vation  of  it)  in  our  conftitutipnal  hiftory.  It  muft 
?fFord  a  pleafmg  reflection  to  the  minds  of  all  who 
contemplate  the  fyftem  of  our  admirable  conftitution, 
to  obferve,  in  fuch  inftances  as  thefe,  its  fure  effect  and 
operation,  according  to  reafon  and  juft ice  ;  producing 
its  beneficial  changes  in  filenf  and  gradual  progrefs, 
like  the  working  of  Nature  herfelf,  from  fixed  and 
unfeen  general  principles.  A  writer  of  practical  law, 
who  was  contemporary  with  the  civil  war  and  reftora*. 
tion,  mentions  the  right  of  clergymen  \o  vote  in 
county  elections  for  their  fpiritual  livings,  a$  a  point 
eftablilhed  in  the  laft  century.  See  Dalton?s  Sheriff, 
p.  334 :  Although  this  work  was  compofed,  perhaps, 
lefs  than  40  years  after  that  pofitive  refolution  of  the 
Houfe  of  Commons  (mentioned  in  p.  297)  to  the  con- 
trary. 

P.  394.  (C.)  Dr.  Hody,  m  thefcoond  part  of  his 
Miltnry  of  Convocations,  ^Mfl^k<^   P   43°>  h*? 

hole  body  of 
the, 
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tie  clergy  antiently  made  one  aflembly,  and  fate  toge- 
ther with  the  parliament.   .  It  appears,  however,  that 
as  often  they  did  not,  and  made  a  feparate  convocation 
bythemfeives.*    In  p.  393,  he  controverts  obferva- 
tions  of  Selden  and  Lord  Coke  *,  as  to  the  fitting  an# 
voting  of  the  inferior  clergy  by  their  pro&ors  in  par* 
limunt;  both  thofe  authors  afferting,  that  they  weri 
affiftants  only,  and  not  members  of  it.     It  fcems  t* 
me,  upon  reading  the  inftruments  and  authorities  re- 
cited by  Hoidy,  (in  p.  410  and  following)  that  this 
opinion,  and  the  oppolite  to  it  advanced  by  the  latter, 
are -both  true,  according  to  thefubjedt  matters  of  deli- 
beration in  parliament.     For  cafes  are  mentioned  by 
him,  in  which  the  parliament  confidered  the  afTent  of 
the  clergy  to  be  neceffary  to  render  their  a&s  valid  ; 
-and  othere  of  merely  fecular  concern,  in  which  the 
clergy  themfelves  feemed  to  aft  upon  a  notion  that 
they  ought  not  to  intermeddle.     Hody  concludes  his 
fecond  part  (p»  431)   thus:    "  Upon  comparing  all 
things  together,  I  take  the  Pramunientes  to  have  been 
continued  in  the  writs,  after  it  became  a  conftant 
cuftom  for  the  clergy  to  meet  in  a  feparate  body,  by 
virtue  of  the  archbifhop's  mandate,  that  thereby  our 
kings  might  aflert  their  right  of  calling  the  clergy  (if 
they  pleafe)  to  parliament ;  which  the  clergy  oppofed 
as  an  invafion  and  inroad  upon  their  liberties/'     If 
the  reader  wifhes  to  learn  more  upon  this  fubjed,  he 
may  read,  with  much  (atisfo&ion,  Lord  Chief  Baron 
Gilbert's  fourth  chapter  of  his  Treatife  on  the  Court 
of  Exchequer,   which  contains  an  excellent  general 
Juftory  of  the  inftitutton  of  convocations  in  England. 

*  Scc4lnQ.  4. 

He 
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He  follow*  the  opinion  of  Archbtfhop  Wake,  whdb 
hiftory  of  die  State  of  the  Church  he  cites  and  refers  to. 
In  that  work  there  is  a  chapter,  the  produce  of  much 
reading  and  well  digefted,  to  prove  that  the  ancient 
parliamentary  convocation  of  the  clergy,  by  the  fr*- 
munienUs  claufe,  and  the  convocation  by  the  arch- 
biihop's  fummons  under  the  king's  writ  to  him,  were 
different  aflemblies,  in  rights,  powers,  and  privileges. 
This,  among  other  points,  was  denied  by  his  oppo- 
nent Atterbury ;  and  one  cannot  wonder,  that  two 
learned  men,  of  different  parties,  (hould  form  different 
-opinions  of  the  rights  and  authority  of  an  inftitution, 
fubfifting  in  different  forms  under  the  fame  name,  in 
remote  antiquity.  The  work  of  the  latter  is  written 
with  more  of  the  warmth  and  acrimony  of  difpute 
than  the  former ;  and  he  is,  therefore,  to  be  more 
cautioufly  attended  to  in  his  pofitions.  He  wrote  in 
fiipport  of  the  privileges  of  the  Lower  Houfe  of  con- 
vocation, in  whofe  caufe  he  engaged  with  violence. 
Dr.  Wake  maintained  the  authority  of  the  Upper 
Houfe.  The  feventh  chapter  of  Dr.  Atterbury's  book 
on  the  Rights  of  the  Convocation,  in  the  latter  part, 
contains  a  recital  of  many  antient  records  upon  the 
fubjccS. 

Burnet,  in  the  2d  volume  of  his  Hiftory  of  the  Refor- 
mation, has  publifhed  three  curious  papers  *  upon  this 
queftion.  The  firft  is  a  petition  of  the  Lower  Houfe 
of  convocation,  in  the  beginning  of  the  reign  of  Edw.  VI. 
to  the  Higher  Houfe,  the  fecond  article  of  which  is 
in  thefe  words :  u  Alfo,  that  according  to  the  antient 
•cuftom  of  this  realm,  and  die  tenour  of  die  king's 

*  N°  16,  17,  and  18,  of  the  irft  book  of  his  Coition  of 
Record*. 

writ, 
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writ*  for  the  fummoning  of  the  parliament,  which  be 
now  and  ever  have  been  dire&ed  to  the  bifliops  of  ever  f 
diocefe,  the  clergy  of  the  Lower  Houfe  of  the  con- 
vocation may  be  adjoined  and  aflbciate  with  the  Lower 
Houfe  of  parliament ;  or  elfe,  that  all  fuch  ftatu:es 
and  ordinances,  as  fhall  be  made  concerning  all  mat- 
ters of  religion  and  caufes  ecclefiaftical,  may  not  pafs 
-without  die  fight  and  aflent  of  the  faid  clergy."     The 
Second  paper  is  another  petition  in  the  fame  reign, 
-renewing  and  inforcing  the  feme  requeft.     The  third 
-is  a  paper  offered  to  Queen  Elizabeth,  and  afterwards 
to  King  James,  for  the  fame  purpofe.     It  is  intitled, 
**  Reafons  to  induce  her  Majejty^  that  deans,  archdeacons^ 
and  fame  other  of  her  grave  and  wife  clergie,  may  he  ad- 
mitted into  the  Lower  Houfe  of  parliament"     The  4th, 
5th,  and  6th  articles,  are  as  following :  4th,  "  It  doth 
not  appear  why  they  were  excluded ;   but,  as  it  is 
thought,  either  the  king  offended  with  fome  of  them, 
did  fo  grievoufty  punifh  the  whole  body ;  or  elfe  the 
ambition  of  one  of  them,  meeting  with  the  fubtlety 
of  an  undermining  politic,  did  occafion  this  caufelefs 
feparation. 

5th.  They  are  yet,  to  this  day,  called  by  feveral 
writs,  dire&ed  into  their  feveral  dioceftes,  under  the 
great  feal,  to  affift  the  prince  in  that  high  court  of 
parliament. 

6th,  Though  the  clergy  and  the  univerfities  be  not 
the  worfe  members  of  this  commonwealth,  yet,  in  that 
refpeA,  they  are,  of  all  other,  in  worft  condition  j  for, 
in  that  affembly,  every  fhire  hath  their  knights,  and 
every  incorporate  town  their  burgefles ;  only  the 
clergy  and  the  univerfities  are  excluded." 

The 
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The  4th  article,. when  prefented-to  Kingjame* 
was  thus  varied,  "  It  is  thought  the  .clergie,  felling 
into  a  framunire%  and  not  in  the  lung's  prote&ion,  it 
did  afterward^  pleafe  the  king  to  pardon  them,  but  not 
to  reftore  them ;  fo  began  this  reparation  as  for  forth 
as  can  be  colle&ed.  Then  the  wjfdom  of  a  great 
politician,  meeting  with  the  -ambitipn  of  as  great  a 
prelate,  wrought  the  continuance  of  the  /aid  repara- 
tion, under  this  pretence,  that  it  fhould  be  moft  for  the 
honour  of  him  and  his  clergy,  to  be  ftill  by  therru 
felves  in  two  aflemblies  of  convocation,  anfwerable  in 
proportion  to  the  two  houfes  of  parliament." 

The  13th  and  14th  articles  are  thus:  13th.  "  In 
the  mean  time,  (which  God  in  mercy  grant  may  be 
for  many  generations)  her  majefty  {ball  be  fure  of  a 
number  more  in  that  affembly,  that  ever  will  be  moft 
ready  to  maintain  her  prerogative,  and  to  ena&  what- 
foever  may  make  moft  for  her  highnefV  fafety  and 
contentment ;  as  the  men  that,  next  under  God's  good- 
pefs,  do  moft  depend  upon  her  princely  clemency  and 
protection. 

14th.  It  would  much  recover  the  antient  eftimation 
and  authority  of  that  aflembly,  if  it  might  be  increafed 
with  men  of  religion,  learning,  and  difcretion  ;  which 
now  is  fomewhat  imbafed  by  youths,  fervingmeny  and 
§utlawsj  that  injurioufly  are  crept  into  the  honourably 
Houfe." 

We  may  infer,  from  the  Queen's  not  accepting  this 
offer  of  implicit  obedience  from  her  loyal  clergy,  that 
Ihe  thought  her  authority  too  firmly  eftablifhed  to  re-r 
<juire  their  fupport ;  a  moft  fortunate  circumftance  for 
the  liberties  of  this  nation. 

Burnet 
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Burnet  *  writes  of  thefe  petitions,  that  he  had  never 
met  with  any  good  reafon  to  fatisfy  hrm  of  the  juftkre 
of  this  claim.  "  There  was  a  general  tradition  in 
Queen  Elizabeth's  reign,  that  the  inferior  clergy  de- 
parted from  their  right  of  being  in  the  Houfe  of 
Commons,  when  they  were  all  brought  into  the  pre- 
rmtnvre  upon  Cardinal  Wolfey's  legatine  power,  and 
made  thefr  fubmiffion  to  the  king.  But  that  is  not 
credible  V  for,  as  there  is  no  footftep  of  it,  which,  \xt 
a  tifhe  of  fo  mucin  writing  and  printing,  niuft  have 
remained,  if  fo  great  a  change  had  then  been  made; 
fo,  it  cannot  be  thought,  that  thofe  who  made  this 
addrtfs  but  17  years  after  that  fubmiffion,  (many  being 
alive  th  this,  who  were  of  that  convocation  ;  Polidore 
Pfrgil  M  particular,  £'  curious  oHerver,  fince  he  was 
maintained*  here  to:  write  the  Hiftofy  of  England) 
none  of  them  (hould  have  remembered  a  thing  that 
was*  (6  frefh,  but  have  'appealed  to  writs  and  ancient 
praASoes.  But  though"  this  defign  of  bringing  the  in- 
ferior'clergy  into  the  Houfe  of  Common?,  did  not 
take  at  this  time,  yet  it  was  again  fet  on  foot,  in  the 
end  of  Queen  Elizabeth's  reign,  and  reafons  were  of- 
fered to  perfuade  her  to  fet  it  forward ;  which  not 
being  then  fuccefsful,  thefe  fame  reafons  were  again 
offered  to  King  James,  to  induce  him  to  endeavour  it. 
But  whether  this  matter  was  ever  much  confidered,  or 
lightly  laid  afide,  as  a  thing  unfit  and  unpraflicable,  does' 
not  appear;  certain  it  is,  that  it  came  to  nothing. 
Upon  the  whole  matter,  it  is  not  certain  what  was 
the  power  or  right  of  thefe  pro&ors  of  the  clergy  in 
former  times :  Some  are  of  opinion,  that  they  wera 

*  Vol.  II.  p.  48. 

only 
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only  afliftants  to  the  bifhops,  but  had  no  voice  in  either 
Houfe  of  Parliament.  This  is  much  confirmed  by  an 
ad  puffed  in  the  parliament  of  Ireland,  in  the  28th 
year  of  the  former  reign,  which  fets  forth,  in  the  pre- 
amble,  a  That  though  the  proftors  of  the  clergy  were 
always  fummoned  to  parliament,  yet  they  were  no 
part  of  it ;  nor  had  they  any  right .  to  vote  in  it,  but 
were  only  afliftants  in  cafe  matters  of  controverfie  or 
learning  came  before  them,  as  the  convocation  was  in 
England ;  which  had  been  determined  by  the  judges 
of  England,  after  much  enquiry  made  about  it.  But 
the  proftors  were  then  pretending  to  fo  high  an 
authority,  that  nothing  could  pafs  without  their  con- 
fents  ;  and  it  was  prefumed  they  were  fet  on  to  it  by 
the  bifhops,  whofe  chaplains  they  were  for  die  moft 
part :  Therefore  they  were,  by  that  aft,  declared  to 
have  no  right  to  vote."  From  this  fome  infer  they 
were  no  other  in  England ;  and  that  they  were  only 
the  bifhops*  afliftants  and  council."  Burnet  himfelf 
does  not  agree  with  this  opinion,  and  refers  to  the 
ftat.  21  Rich.  II.  ch.  2.  and  the  pra&ice  of  thofe 
times,  when  the  whole  parliament  formed  but  one 
suTembly ;  at  which  time  he  thinks  the  inferior  clergy 
made  a  part  of  that  body ;  and  that  when  the  two 
Houfcs  of  Parliament  divided,  the  aflembly  of  the 
clergy  divided  alfo  into  a  fimilar  form,  which  it  has 
borne  ever  fince. 

The  aft  of  21  Rich.  II.  to  which  Burnet  refers, 
(and  the  argument  in  p.  294)  repeals  a  commifEon  of 
regency,  which  the  king  had  been  prevailed  upon  to 
grant  in  a  former  parliament.  It  is  pafled  at  the  re- 
quell  of  the  Commons,  "  by  the  king,  with  the  affint 
of  all  the  lords  fpiritual  and  temporal^  and  the  proftort 
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of  the  clergy"  The  fame  ftile  is  repeated  in  a  more 
extraordinary  form  in  chap.  12  of  the  fame  ftatute,  in 
the  following  words,  (after  reciting  the  treafonablc 
proceedings  of  the  parliament  in  1 1  Rich.  II.  whofe 
afts  they  were  about  to  repeal)  "  Et  fur  ceo  les  Seig- 
nurs  efpirltueles  £ff  temporeles  et  les  procureurs  de  la 
Ckrgie  feveralment  examinez  affenterent^  &c."  And 
in  the  next  fentence,  the  Commons  are  added.  In  the 
ena&ing  part,  towards  the  conclufion,  the  words  are, 
c*  Sur  quei  par  It  roy  de  Vaffent  des  Seignurs  efpirltueles 
if  temporels  fef  les  procureurs  de  la  Clergie  fcf  de  les  ditz 
Communes  W  par  advys  de  les  juftices  &  ferjeants  fuf- 
Aites,  &c."  I  do  not  find  the  prcxSors  of  the  clergy, 
named  in  any  other  a&s  of  this  parliament,  nor  in  the 
general  preliminary  title,  which  is  in  the  ufual  form  ; 
nor  are  they  mentioned  in  the  flat,  of  Henry  IV.  by 
which  the  ads  of  21  Rich.  II.  were  repealed.  It  is 
certainly  a  fingular  ftile  ;  and,  perhaps,  not  to  be  found 
in  any  other  ftatute.  It  is  plain  that  the  proctors  of 
the  clergy,  here  mentioned,  were  as  much  a  feparate 
body  from  the  reft,  as  the  Commons  from  die  Lords. 
The  ftatute  8  Henry  VI.  ch.  I,  by  which  the  mem- 
bers of  convocation  are  allowed  the  privilege  of  par- 
liament, in  the  fame  manner  as  the  Lords  and  Com- 
mons, proves,  by  their  not  having  it  before,  that  they 
had  not  been  confidered  as  any  eflential  part  of  the 
parliament. 

In  the  fecond  volume  of  the  Parliament  Rolls,  p. 
368,  in  the  51ft  year  of  Edw.  III.  N°  46,  there  is  a 
petition  of  die  Commons  to  the  King,  which  fhews 
their  extreme  jealoufy  of  the  interference  of  the  clergy. 
It  is  in  thefe  words :  u  Item,   <%ue  null  ejlatut  ne  or- 

denance 
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CASE 

Of  the  BOROUGH  and  HUNDREDS  of 

CRICKLADE, 

In  the  County  of  Wilts. 
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The  Committee  was  chofen  on  Monday,  February  14, 
1785,  and  confifted  of  the  following  Members: 

Peter  Johnfton,  Efq;  Chairman. 
John  Moore,  Efq; 
Brook  Watfon,  Efq; 
Jofhua  Grigby,  Efq; 
Sir  James  Duff,  Bart. 
Thomas  Hunt,  Efq; 
Sir  William  Molefworth,  Bart. 
William  M'Dowal,  Efq; 
Edmund  Nugent,  Efq; 
James  Martin,  Efq; 
William  Middleton,  Efq; 
John  P.  Baftard,  Efqj 
Sir  William  Manfell,  Bart. 

Nominees. 
John  Galley  Knight,  Efq;  Of  the  Petitioners* 
John  Nicholls,  Efq;  Of  the  Sitting  Members. 

Petitioners. 

John  Walker  Hcneage,  and  Robert  Nicholas,  Efqrti 

and  certain  Electors  of  the  Borough  in  their  Intereft* 

Sitting  Metnbcrs. 
Charles. Weftley  Coxe,  and  Robert  Adamfon,  Efqrs. 

Counsel. 

For  t))e  Candidates  Petitioners^ 

Mr.  Batt,  and  Mr.  Milles* 

For  the  ElcfiorS) 
Mr.  Douglas. 

For  the  Sitting  Members^ 
Mr.  G/aham,  and  Mr.  Le  Blanc 


*> 


For  the  Returning  Officer. 
Mr.  Charles  T.  Morgan. 


THE 

AS         E 

jBOROUGH  and  HUNDREDS  of 

CRICKLADE. 


THE  petitions  alledged,  that  at  the  Jato 
ele&ion,  many  unwarrantable  pra&ices 
were  made  ufe  of  by  the  fitting  members,  to 
procure  a  colourable  majority  in  their  favour : 
That  Richard  Townfend,  the  bailiff,  and  return- 
ing officer,  before  the  poll,  ufed  undue  influ- 
ence to  prevail  upon  perfons,  who  had  no  right 
of  voting,  to  tender  their  votes  for  the  fitting 
members;  giving  them  reafon  to  believe,  that 
he  would  admit  them  to  poll  at  all  events :  That 
during  the  poll,  he  behaved  with  marked  par- 
tiality to  the  fitting  members,  and  illegally  and 
arbitrarily  admitted  many  perfons  to  vote  for 
them  who  had  no  right,  and  reje&ed  many  who 
were  duly  qualified  on  the  part  of  the .  petiti- 
oners :  That  he  attempted,  by  various  odier  ilk- 
gal  means,  to  procure  a  fraudulent  majority  for 
the  fitting  members,  and  admitted  all  pferfons 
Y  2  jffijh- 


324  CASE      XI. 

without  inquiry,  to  vote  for  them,  and  difcou- 
raged  all  inquiry  into  the  rights  of  (iich  peribns.  | 

That  the  fitting  members  were  guilty  of  bri- 
bery, by  giving  and  promiGng  money,  and  other 
rewards,  to  corrupt  the  voters  to  vote  for  them  f, 
and  that  in  coniequence  thereof,  and  of  the  par- 
tiality of  the  bailiff,  the  fitting  memhdj^xain- 
ed  a  colourable  majority  in  their  favotpp  under 
which  the  bailiff  had  endeavoured  to  protect 
himfelf  in  the  illegal  return  he  had  made,  in 
prejudice  of  the  petitioners,  who  had  the  majo- 
rity of  legal  and  uncorrupted  voters,  and  ought 
to  have  been  returned. 

The  petition  of  the  elector*  contained  the 
fame  charges  as  the  foregoing  *. 

The  borough  of  Crick  lade  derives  its  rights 
from  prefcription ;  the  particulars  of  which  may 
be  feen  in  Mr.  Douglas's  hiftory  of  a  former  elec- 
tion there,  in  his  4th  volume.  The  right  of 
voting  was  determined  by  the  feleft  Committee, 
who  tried  that  ele&ion  to  be  <c  in  the  inhabi- 
tants pofTefling  houles  within  the  borough,  who 
are  freeholders,  copyholders,  or  leafeholders,  for 
any  term  not  lefs  than  three  years ;  or  for  any 
fuch  term,  or  greater  term,  determinable  on 
life  or  lives :  Such  freeholder,  copyholder,  or 
leafeholdcr,  having  been  in  the  occupation  of 

+  There  was  no  proof  of  this  charge  offered. 
•  40  Jcurn.  20,  92. 

the 
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the  houfe,  for  which  he  may  claim  to  vote  40 
days  preceding  any  ele&ion  *." 

The  above  determination  was  made  in  1776, 
upon  the  trial  of  the  eleftion  which  happened 
in  1775;  in  confequence  of  a  difpute  between 
the  parties,  about  the  particular  qualifications  of 
the  right  \  upon  which  a  great  deal  of  evidence 
was  produced. 

At  the  general  ele&ion  in  1780,  Paul  Ben- 
field,  John  M'Pherfon,  and  Samuel  Petrie,  Efqrs. 
were  candidates  for  this  borough.  The  two  for- 
mer were  returned,  but  the  latter  petitioned 
againft  them.  Upon  the  trial  of  this  petition, 
in  the  beginning  of  1782,  Mr.  Benfield  alone 
preferved  his  feat,  and  Mr.  M'Pherfon's  was 
declared  void.  The  fubjeft  of  that  trial  was 
bribery ;  which  appeared  to  the  Committee  to 
have  been  fo  heinous,  and  fo  generally  pradtifed 
in  the  borough,  as  to  require  fome  fignal  and 
extraordinary  punifliment.  Under  the  autho- 
rity of  {heir  refqlutions  and  report  to  the  houie, 
a  bill  was  there  introduced,  for  preventing  bri- 
bery and  corruption  in  future  eledtions  in  Crick- 
lade;  and  was  palled  into  a  law,  the  ftatute 
22  Geo.  III.  ch.  31.  The  legifiature  confi- 
dered,  that  the  ele&ors  had,  by  their  corrup- 
tion, rendered  themfelves  unworthy  of  their  prir 

♦  4  Doug.  Elcft.  6$. 

Y  3  vileges, 
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viiegcs,  and  that  it  was  proper  to  change  the 
conit:ci;::.on  of  a  town,  in  which  this  crime  had 
uken  tlich  c^rp  root.  This  was  the  defign  of 
che  a::  above-mentioned ;  the  effect  of  which 
»,  not  t>>  take  away  the  fubfifting  right  of  dec* 
lion  in  the  borough  *  but  to  purify  and  amend 
the  exerclfe  of  it,  by  mixing  with  the  inhabi- 
tanrs  of  the  town,  the  county-freeholders  of  the 
five  adjoining  hundreds;  to  whom  (fubjeft  to 
the  rules  of  county  elections)  this  act  gives  an 
equal  right  in  electing  the  members  for  Crick- 
lade. 

The  election  next  after  the  paffingof  this  aft, 
happened  in  June  1782;  when  the  hon.  George 
Richard  St.  John,  the  prcfent  fining  members, 
and  Samuel  Petrie,  Efq*  were  candidates  to  fup- 
ply  the  place  of  Mr.  McPherfon.  The  conteft 
at  the  poll  was  only  between  Mr.  St.  John  and 
Mr.  Petrie ;  the  other  two  having  previoufly  de- 
clined. The  eleftion  was  decided  by  a  great 
majority  in  Mr.  St.  John's  favour,  but  Mr. 
Petrie  petitioned  againft  him  *.  This  petition 
was  not  tried  during  the  feflion  in  which  it  was 
prefented ;  was  renewed  j-  in  the  following,  but 
icon  after  withdrawn  %. 

The  prefent  election  is  the  fecond,  in  which 
the-  new  body  of  eleftors  have  had  an  oppor- 

f-*B  Joupu  1129.     +39  Joucxu  28.     X  39  Joura.  175. 
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tonity  of  cxercifing  their  franchife.  It  took 
place  on  Thurfday  the  8th  of  April,  1784 :  The 
petitioners  and  fitting  members,  and  likewife 
Mr.  Petrie,  being  candidates.  At  the  clofeof 
die  poll  on  the  Tuefday  following,  the  numbers 
were  for 


Coxe 

442 

Adacnfon 

435 

Heneage 

373 

Nicholas 

358 

Coxe's  majority  being  69,  and  Adamfbn's  62, 
over  Heneage :  And  the  former's  84,  the  other's 
77,  over  Nicholas.  Petrie  had  declined  before 
the  ele&ion  day. 

By  the  opening  of  the  petitioners'  cafe  to  the 
Committee,  it  appeared  that  they  relied  upon 
two  feparate  heads  of  objection  to  the  fitting 
members. 

The  firft  was,  a  general  charge  againft  the  re- 
turning officer,  for  grofs  mifbehaviour  and  par- 
tiality in  conducting  the  ele&ion ;  to  which  alone 
they  imputed  the  illegal  return  of  the  fitting 
members. 

The  fecond,  an  endeavour  to  reduce  their 
numbers  on  the  poll,  by  general  and  particular 
objeftions  to  the  votes,  fo  as  to  give  theniielves 
a  great  majority.  They  propofcd  to  ftriker  off 
136  of  their  borough  votes  and  20  hundrcdorsj 
and  to  add  10  rejected  votes  to  their  own  poll} 
Y  4  fo 
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denance  foil  fait  lit  gr ante  au  petition  du  elergie,  ft  ne 
foit  par  affent  dc  vos  communis.  Ne  que  vos  dites  com- 
munes ne  fount  obligex  par  nulles  conflitutions  q'ils  font 
fur  lour  avantagc,  fans  affent  de  vos  dites  communes. 
Car  eux  ne  veullent  eflre  oblige*,  a  null  de  vos  ejtatuts  ne 
&rdt nances y  faitz  fans  lour   affent" 

■  The  King's  aiifwcr  to  the  above  petition  is  entered 
thus: 

u  RcfponT:o>  Soit  ceft  matlre  declares  en  efpecial" 
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adjourn  the  poll  to  Monday.  Both  parties  agreed 
to  it.  After  dinner,  the  bailiff,  with  Mr.  Myers, 
a  friend  of  his,  came  to  the  agents  for  the  peti- 
tioners, and  afked  <c  if  their  freeholders  were 
come."  Being  told,  that  they  were  not,  the 
bailiff  and  Myers  faid,  "  it  would  then  be  qfe- 
lcfs  to  keep  the  poll  longer  open,  and  they 
would  go  and  adjourn  it."  They  accordingly 
Went  away  •,  but,  in  a  few  minutes  after,  advice 
was  brought  from  the  huftings  to  the  agents, 
that  the  bailiff  was  there,  carrying  on  the  poll 
as  ufual, '  and  receiving  borough  votes.  Upon 
this  alarm,  they  ran  to  the  hall,  where  they  found 
a  great  crowd  of  borough  voters,  and  one  of 
them  polling.  The  counfel  for  the  petitioners 
was  there,  and  charged  the  bailiff  with  a  breach 
of  his  engagement,  requiring  him  to  adjourn 
the  poll.  A  long  altercation  enfued.  Townfend 
wanted  to  proceed :  Said  he  would  not  fit  there 
to  do  nothing ;  and  told  the  agents  it  was  all 
a  farce  to  wait  longer  for  their  freeholders,  as  he 
believed  their  dock  was  quite  exhauftcd,  and 
that  they  had  no  more  to  poll.  In  this  confufion 
two  hours  were  fpent ;  at  the  beginning  of  which, 
two  borough  voters  were  received,  and  no  other 
bufinefs  was  done :  At  laft  the  poll  was  adjourned 
to  Monday.  On  that  day  90  freeholders  polled, 
and  30  on  Tuefday ;  on  which  day  the  poll 
finally  clofed. 

The 
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The  agents  for  the  petitioners,  from  the  be- 
ginning, wifhed  to  have  had  the  borough  votes 
taken  promifcuoufly,  fo  as  not  to  have  created 
delay  by  their  reparation  from  the  others ;  and 
on  the  fecond  day,  Friday,  applied  to  a  friend 
of  theirs  of  that  clafs,  refiding  in  the  town,  to 
go  to  vote  on  that  day,  in  the  hope  of  inducing 
the  bailiff  to  take  the  town  votes  in  common 
with  the  others.     This  voter  went  accordingly 
to  the  hall ;  where  Townfend,  who  knew  him  to 
be  a  freeholder  as  well  as  a  burgefs,  told  him* 
that  if  he  intended  to  vote  as  a  burgefs,   he 
would  not  then  take  his  vote,  for  he  was  not  yet 
come  to  them  5  if  he  chofe  to  vote  as  a  free- 
holder, he  might.     The  voter  then  polled  as  a 
freeholder,  and  went  away.     Townfend,  at  that 
time,  as  he  had  done  often  before,  declared,  that 
he  would  not  poll  the  burgefles  till  all  the  hun- 
dredors  had  voted.    Till  Saturday,  the  numbers 
on  the  poll    for  the  two  parties,   were  nearly 
equal.     On   Monday    morning,    though  there 
were  freeholders  fufficient  to  employ  the  greateft 
part  of  the  day  unpolled,  he  began  regularly  to 
take  the  burgefles,    a  great  majority  of  whom 
were  on  the  fide  of  the  fitting  members.   Before 
any  had  polled,  the  counfel  for  the  petitioners 
told  him,  that  he  claimed  a  right  to  examine  all 
the  borough  voters,  as  to  the  particular  interefts 
and  titles  under  which  they  rpight  come  to  vote  j 

and, 
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and,  in  particular,  that  where  any  fhould  claim 
as  leafeholders,  he  fhould  require  the  leafe  to  be 
produced.  At  the  fame  time  he  read  to  the 
bailiff,  the  refolution  of  the  feleft  Committee  of 
1776,  upon  this  fubjeft,  which  is  recited  in 
4  Doug.  Eleft.  70,  in  thefe  words :  "  That  any 
deed  upon  which  a  voter  claims  to  vote,  fuch 
vote  being  objefted  to  by  the  parties,  muft  be 
produced  to  the  Committee ;  or  proof  given, 
that  fuch  deed  is  unduly  withheld  or  loft,  before 
the  Committee  can  admit  other  evidence,  as  fu£» 
ficient  to  fubftantiate  the  vote," 

Many  of  this  clafs  of  voters,  when  afked  by 
the  cqunfel  for  the  petitioners,  at  the  poll  for 
their  leafes,  applied  to  the  bailiff  for  advice,  who 
uniformly   told   them,    they  need  not  produce 
them ;  and  to  feveral,  faid,  that  he  himfelf  knew 
them  to  be  good  votes.     The  fame  happened 
when  queftions  were  put  upon  other  circum- 
ftances  of  the  voters'  tides.     One  who  claimed 
as  a  leafeholder,  having  refufed,  in  this  manner, 
to  anfwer  queftions  from  the  counfel,  and,  u 
particular,  to  fay  how  long  he  had  had  his  leafe 
was  afked  by  Townfend,   if  he  had  had  it  a 
hour,  he  anfwered,  "  Yes-*-feveral  hours*"  up< 
which  the  bailiff  declared,  that  if  a  leafe  we 
brought  to  the  poll,  with  the  feal  hot,  he  woi 
receive  the  vote  s  for  fuch  was  the  right  of  el 
tion  at  Cricklade. 

Ano 
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Another  of  this  clafs,  queftioned  and  objected 
to  by  the  counfel  for  the  petitioners,  faid  he  had 
lived  in  the  houfe,  for  which  he  voted,  a  year 
and  a  quarter,  and  Jufpofed  he  had  a  leafe  from 
the  beginning,  but  had  never  had  it  in  his  pof- 
feffion.     The  bailiff  admitted  his  vote. 

A  voter  for  the  fitting  members  was  obje&ed 
to  as  one  of  the  parifh  poor ;  (he  was  the  firft 
to  whom  that  objection  was  made)  and  a  perfon 
prefent  told  Townfend,  that  he  muft  know  the 
faft,  as  he  had  given  him  the  relief  himfelf. 
'Extra&s  from  the  parifh  book,  made  by  the 
petitioners'  agent,  were  alfo  offered  to  the  bailiff, 
to  prove  the  obje&ion ;  and  the  agent  offered  to 
(wear  to  the  truth  of  the  extracts.  Townfend 
jdid  not  afk  for  the  book,  or  the  extracts  from 
it  \  but,  hereupon,  the  counfel  on  the  other  fide 
infilled  upon  the  neceflity  of  producing  the  book 
it/elf  for  this  purpofe,  as  the  beft  evidence;  in 
which  opinion  the  bailiff  coincided,,  and  admitted 
the  vote.  The  fame  reafon  ferved  him  for  the 
admiflion  of  all  thofe,  (and  the  number  was 
confiderable)  to  whom  this  objection  was  made, 
except  one ;  whom  he  rejected,  becaufe,  he  faid, 
he  knew  him  to  be  one  of  the  weekly  poor.  On 
the  part  of  the  petitioners,  notice  had  not  been 
given  to  the  parifl}  officers  to  produce  their  books 
at  the  poll. 

Townfend, 
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Townfcnd,  who  kept  a  chandler's  (bop  in 
Cricklade,  was  employed  by  the  parifh  officers, 
in  many  inftances,  to  give  relief  in  kind  to  the 
poor,  from  his  (hop,  and  made  out  his  bill  to 
the  parifh  for  it. 

The  burgefies,  on  the  fide  of  the  petitioners, 
were  not  queftioned  refpefting  their  tides,  by  the 
counfel  for  the  fitting  members. 

The  bailiff  was  feen  frequendy,  during  the 
election,  in  company  with  the  fitting  members, 
and  going  in  and  out  of  their  houfe :  And  the 
poll  clerk,  appointed  by  him,  ufed  often  to  take 
the  poll  book  to  the  fame  houfe. 

With  refpeA  to  the  hundredors,  the  petition- 
ers did  not  complain  of  the  bailiff  for  fimilar 
mifconduft  as  to  their  polling.  A  great  majority 
of  them  were  for  the  petitioners. 

One  of  the  witnefTes  who  gave  the  above  ac- 
count of  the  bailiff's  conduft,  faid  he  believed 
that  he  generally  followed  the  advice  of  Mr. 
Myers,  who  is  an  attorney,  in  his  decifions  5  who 
was  commonly  at  his  fide  during  the  poll :  And 
that  the  latter  advifed  him  to  the  beft  of  his 
judgment. 

During  the  trial  of  this  eleftion,  Mr.  Myers 
attended  the  Committee  as  one  of  the  agents  for 
the  fitting  members. 

The  above  circumftances  were  the  fubjeft  of 
the  complaint  made  by  the  petitioners  againft 

the 
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the  returning  officer.  Their  counfel  relied  much 
upon  them  $  and  argued,  That  his  conduft  had 
been  highly  criminal,  and  deferring  fevere  re* 
prehen(ion«— That  it  (hewed  a  partial  abufe  of  his 
authority,  in  order  to  injure  the  petitioners. 
That  his  refufal  to  ered  booths  for  the  poll,  pro- 
ceeded from  a  defign  to  tire  out  and  vex  the 
hundredors,  (a  majority  of  whom  were  for  the  ' 
petitioners)  by  a  long  and  troublefome  ele&ion. 
That  his  intended  reparation  of  the  two  claflet 
in  polling,  (hewed  a  corrupt  endeavour  to  raife 
the  importance  of  the  town  votes,  in  turning  the 
eleftion  to  the  fide  which  he  favoured.  That 
his  behaviour  at  the  poll,  and  particularly  in 
r*fpe&  of  the  town  votes,  was  an  indecent,  as 
well  as  illegal,  exercifc  of  his  office.  And  they 
Urged  the  Committee  to  take  proper  meafures 
for  punching  him,  either  by  their  own  cenfure, 
as  in  the  cafe  of  Sudbury  *,  or  by  a  report  to 
the  Houfe,  as  they  (hould  think  proper. 

In  the  opening  of  the  caufe,  they  dated,  that 
they  Ihould  confider  themfelves  intitled,  after 
proving  the  above  mifbehaviour  of  the  bailiff^ 
to  throw  the  burthen  of  proof,  as  to  the  merits 
of  the  cafe,  upon  their  opponents  $  and  oblige 
them  to  bring  evidence  in  fupport  of  their  majo- 
rity :  Becaufe,  if  the  returning  officer  had  doae 

*  Sec  2  Doug.  Ekft-iyj. 

his 
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his  duty  in  the  ele&ion,  their  clients  mud  have 
been  the  fitting  members ;  and  it  would  be  but 
equal  juftice  that  they  fhould  retain  this  flarion 
in  the  conduft  of  the  caufe,  if  they  fhould  feel 
any  difadvantage  from  that  mode  of  proceeding, 
to  which  his  conduft  had  driven  them.  But 
they  faid,  they  thought  it  would  be  more  con- 
venient for  the  Committee,  and  their  own  clients, 
to  wave  this  advantage,  in  the  firft  inftance,  and 
to  proceed  as  in  other  cafes ;  referring,  however, 
the  benefit  of  this  claim,  if,  in  a  fubfequent  ftagc 
of  the  trial,  they  might  think  proper  to  refort 
to  it.  As,  for  example,  if  the  fitting  members 
ihould  be  able  to  reftore  any  of  thofe  votes  whom 
they  lhould  impeach,  they  would,  in  fuch  cafe, 
infill  upon  this  point. 

In  this  manner  they  entered  upon  their  evi- 
dence; and,  after  examining  the  two  witneffes 
beforementioned,  proceeded  to  others  upon  the 
merits  of  the  eleftion. 

It  was  agreed  between  the  parties,  to  treat  the 
whole  cafe  refpe&ing  the  borough  votes  firft  and 
feparately,  in  order  to  obtain  a  decifion  upon 
it  from  the  Committee :  Becaufe  if  di?  peti- 
tioners lhould  fucceed  in  that,  there  would  be 
a  majority  on  their  fide,  fo  great,  as  to  make 
any  further  inquiry  ufelefs.  In  this  proceeding 
12  days  were  employed;  in  the  courfe  of  which, 
they  had  given  evidence  to  difqualify  (as  they 
5  con- 


C  R  I  C  K  L  A  D  E.  337 

contended)  122  votes;  of  whom  115  were  for 
Cox,  and  112  for  Adamfon,  bcfides  13  crofs- 
votes.  The  counfel  for  the  fitting  members  then 
entered  upon  their  cafe,  in  anfwer  to  the  other* 
But  in  the  courfe  of  their  opening,  having  treat- 
ed the  cafe  as  if  the  petitioners  had  relinquiflied 
the  point,  for  which  at  firft  they  referved  their 
claim,  refpe&ing  the  mode  of  proceeding  5  and 
having  propofed  to  call  evidence,  in  fupport  of 
fuch  votes  only,  as  had  been  impeached  by  par- 
ticular evidence  on  the  part  of  the  petitioners, 
or  whofe  declarations  at  the  poll  had  been  falfi- 
fied,  the  counfel  for  the  latter  interpofed.  They 
feid, 

They  had  never  given  up  the  point  they  con- 
tended for ;  that  the  filence  of  the  other  coun- 
fel, and  of  the  Committee  refpe&ing  it,  had 
led  them  to  fuppofe  that  the  juftice  of  it  was 
admitted:  For  they  ftill  infifted  upon  it  as  a 
material  fubftantive  point,  "  that  the  conduct 
of  the  returning  officer  had  been  fo  grofsly  par- 
tial and  corrupt,  as  not  only  to  call  for  punilh- 
mcnt  as  a  public  offence,  but  likewife  to  intitle 
them  to  thofe  advantages  of  fituation  in  this 
caufe,  which  they  would  have  had  as  fitting 
members  -,  of  which  place  his  guilt  alone  had 
deprived  them."  And  they  now  required  to 
have  this  queftion  decided  by  the  Committee, 
conformably  to  the  practice  in  the  cafes  of  Car- 

Vol.  II.  Z  digan 
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digan  and  Coventry.  That  they  had  avoided 
this  .courfe  at  the  beginning,  in  the  hope  that 
the  Committee  would,  of  themfelves,  have  in- 
terfered as  in  the  cafe  of  Coventry,  in  behalf 
of  the  petitioners  in  this  refpeft ;  and  becaufe 
they  thought  they  could  eftablifh  their  cafe  mort 
folly  to  the  fatisfa&ion  of  the  Court,  by  pro- 
ceeding regularly  through  it.  That  the  court 
lhauld  confider  themfelves  as  fitting  to  do  that . 
juftice,  which  the  bailiff  ought  to  have  done ; 
and  therefore,  as  the  voters  in  queftion  ought 
not  ta  have  been  admitted  by  him,  without 
Shewing  their,  titles,  the  Committee  ought  now 
to  call  upon  the  fitting  members  to  produce 
them,  in  <yrder  to  keep  their  places  on  the  poll. 
The  counfel  on  the  other  fide  contended, 
That  thofe  for  the  petitioners,  by  their  con- 
duct, had  waved  their  argument  and  the  effeft 
of  their  claim ;  that  it  was  too  late  to  recur  to 
it,  after  having  proceeded  regularly  through  their 
cafe,  and  concluded  it :  That  it  would  be  un- 
juft  now  to  confound  the  order  of  proceeding; 
for  if  at  firft  the  queftion  had  been  agitated' and 
determined  againft  the  fitting  members,  they 
would  have  accommodated  their  cafe  to  their 
change  of  fituation ;  and  might  have  had  the 
advantage,  which  the  petitioners  had,  of  bring- 
ing forward  their  cafe  firft,  and  of  replying  to 
that  made  againft  them ;  Whereas,  after  what 

had 
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had  patted,  the  proceeding  called  for,  would 
give  the  petitioners  the  advantage  of  both  fitu- 
aitions. 

After  more  debate  of  this  kind,  the  Chair- 
man defired  the  counfel  on  each  fide,  regularly 
to  argue  the  point  in  difpute,  to  enable  the  Com* 
mittee  to  determine  it  with  precifion. 

The  particular  fubjeft  of  this  interruption,  re- 
lated to  thofe  voters  for  the  fitting  members, 
who,  at  the  poll,  refufed  to  produce  their  leafes, 
or  to  anfwer  the  queftions  refpe&ing  their  tides 
to  vote.  The  counfel  for  the  petitioners  had 
given  no  other  evidence  as  to  feveral  of  them, 
than  that  general  account  of  their  behaviour  at 
the  poll  j  which,  they  contended,  was  fufficient, 
connedted  with  the  other  circumftances,  to  re- 
quire the  fitting  members  to  eftablifh  their  titles, 
by  producing  their  leafes* 

They  now  argued  to  the  following  effeft : 

If  the  returning  officer  had  done  his  duty,  he 
would  have  required  fome  fatisfa&ory  general 
evidence  of  the  rights  of  the  voters  obje&ed  to 
at  the  poll ;  if  he  had  afked  for  this  evidence, 
he  would  have  been  bound  in  duty  to  rejeft  fo 
many  of  them,  as  would  have  left  the  petiti- 
oners a  clear  majority  on  the  poll.  He  could 
not  have  adted  thus  from  ignorance,  becaufe  his 
whole  conduft  taken  together  betrays  a  cor- 
rupt motive.  So  far  from  ufing  his  authority 
Z  2  to 
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to  obtain  a  fair  account  from  the  voters,  he  did 
all  in  his  power,  by  coming  forward  a&ively, 
to  fupprefs  inquiry,  and  to  encourage  them 
to  withhold  the  information  neceflary.  When 
thev  a(ked  him  for  advice,  he  advifed  them 
wrong ;  for  fuch  was  his  anfwer  to  them,  "  that 
they  were  not  obliged  to  fliew  their  titles*" 

In  all  cafes  fome  evidence  of  a  voter's  right 
muft  be  produced,  whatever  may  be  the  na- 
ture of  the  eleftion :  By  this  it  is  not  meant, 
that  in  all  cafes  title  deeds,  or  legal  proofs,  are 
to  be  eftablilhed ;  but  fome  proof  is  to  be  given 
if  required.  In  counties,  as  long  as  eleftions 
have  been  regulated  by  pofitive  law,  this  has 
been  left  to  the  freeholder's  oath,  as  the  moft 
expedient  method  of  afcertaining  the  truth.— 
In  boroughs,  although  their  parliamentary  con- 
ftitutions  are  fo  various,  as  hardly  to  be  reduced 
into  regular  clafies,  yet  in  all,  the  law  has  pro- 
vided fome  means  of  afcertaining  the  voters, 
and  of  fupplying  the  place  of  a  regifter.  There 
are  three  general  divifions,  which  in  this  point 
of  view,  comprehend  them  all ;  as  i.  The  right 
corporate :  2.  That  from  fcot  and  lot :  3.  That 
from  eftate.  In  the  firft  fort,  the  books  of  the 
coporation  contain  fjch  proof  of  the  claim,  as 
is  here  intended,  i.  e.  fuch  as  prima  facie  is  fuf- 
ficient.  In  the  fecond  fort,  the  books  of  the 
parifh  rates,    contain  a  fimilar  proof.      In  the 

third 
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third  fort,  in  which  no  public  inftrument  can 
be  referred  to,  as  in  the  two  former  inftances, 
the  voters  muft  fupply  the  proof  from  their  own 
documents ;  and  without  it,  a  returning  officer 
is  not  bound  to  receive  a  vote,  if  queftioned. 

The  two  cafes  of  Cardigan  in  1775,  anc*  Co-, 
ventry  in  178 1,  have  inforced  the  above  doc- 
trine in  a  fignal  manner.  In  the  former  *,  the 
mayor  had  declared,  that  he  would  admit  all 
voters  who  would  Jay  they  had  voted  at  the  for- 
mer ele&ion.  In  that  former  ele&ion,  the  can- 
didates had  agreed  to  take  all  voters  that  came 
from  the  contributary  towns,  and  to  queftion 
their  rights  afterwards  by  a  fcrutiny,  if  it  fhould 
be  neceffary  j  but  no  fuch  fcrutiny  was  after- 
wards had ;  fo  that  the  having  voted  at  this  elec- 
tion, could  form  no  rule  to  judge  by.  In  this 
manner,  an  immenfe  number  of  perfons,  with- 
out any  right  whatever,  were  admitted  to  vote. 
When  the  merits  of  this  ele&ion  came  on 
afterwards  to  be  tried  upon  a  petition,  the  fitting 
member  (like  thofe  now  for  Cricklade)  claim- 
ed the  benefit  of  his  pofleffion  of  the  feat,  and 
infifted  upon  the  petitioner's  bringing  evidence 
to  impeach  his  votes.  But  the  Committee  con- 
fidered  a  poll  fo  taken,  as  having  no  legal  effedt, 
and  called  upon  the  fitting  member,  to  fhew 

#  See  the  cafe  in  3  Doug,  clccl.  1 82 — 1 86. 

Z  3  fome 
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fome  evidence  of  the  right  of  voters  fo  irregu- 
larly received  * :  In  which  failing,  the  petitioner 
fuccecded  to  his  feat. 

In  the  cafe  of  Coventry,  after  the  cle&ion  in 
1780,  at  the  end  of#a  poll  which  was  protra&ed 
to  fix  weeks,  the  corporation  in  a  night  had  ad- 
mitted to  the  freedom  about  200  burgefles,  who 
were  brought  to  poll  the  next  morning,  for  die 
parties  who  by  their  votes  became  the  fitting 
members.  The  petitioners,  in  the  trial  after- 
wards, gave  general  evidence  of  the  fadt ;  and 
on  the  third  day  of  their  proceeding,  the  Com* 
mittee,  of  their  own  accord,  (lopped  the  coun- 
fel, and  told  them,  they  were  of  opinion  that 
thefe  men  came  upon  the  poll  fo  queftionably, 
that  the  party  for  whom  they  voted,  fhoukl  prove 
their  right  in  the  fame  manner  as  if  they  had 
not  flood  upon  the  poll. 

Thefe  are  cafes  in  point  for  the  petitioners  in 
the  prefent  queftion.  And  as  none  of  thofe  bur- 
gefles of  Cricklade,  who  voted  for  the  fitting 
members,  brought  any  evidence  of  their  titles 
to  the  poll,  the  court  ought,  upon  the  principle 
of  thofe  cafes  and  the  rules  of  juftice,    to  call 

*  The  counfel  in  that  cafe,  perhaps,  underftood  the  Com- 
mittee to  be  of  this  opinion ;  but  in  the  hiftory  of  the  trial, 
it  does  not  appear,  that  any  refolution  of  this  fort  was  ex- 
prefled  by  the  Committee ;  for  the  fitting  member'i  counfel, 
of  their  own  accord,  entered  upon  this  evidence* 

on 
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on  them  now  for  foch  evidence.  There  is  like- 
wife  an  additional  reafon  to  be  adduced  from 
a  precedent  on  record,  which  lhews  this  to  have 
beea  the  particular  pra&ice  of  Cricklade.  la 
the  cafe  in  the  Journals,  in  1689,  (10  Joyrfu 
72.  col.  2.)  it  appears,  the  voters  ufed  tp.  pro? 
duce  their  leafes  to  the  bailiff  -,  the  fame  in  th? 
cafe  in  1695 ;  (u  Journ.  461.)  and  the  wit- 
nc(s  whole  evidence  is  related,  in  4  Doug,  eleft. 
44.  fpeaks  of  the  pra&ice  as  cuftomary. 

The  practical  rule  of  law,  melior  eft  conditio 
poffidtntis  has  not  place,  in  a  cafe  like  this.  It 
applies  only  to.  thofe  of  merely  private  rights, 
where  one  perfon  h^s  the  property  of  another, 
and  has  acquired  a  prefumptive  right  to  it,  by 
his  negligence  or  fufFerance.  In  fuch  cafes,  the 
law,  for  public  convenience,  conGders  a  pofief- 
lipn  fo  acquired,  to  be  rightful,  till  proof  of  the 
cpntrary.  But  here  the  voters  have  gained  their 
ftatiqn,  not  pnly  by  wrong,  but  by  the  wrong- 
ful aft  of  a  third  perfon,  a  legal  officer,  without 
any  negligence  of  the  oppofite  party ;  and  there- 
fore h#ve  not  that  poffeflbry  right  to  which  the 
maxim  applies.  It  is  like  the  cafe  of  a  forcible 
entry  into  land ;  where,  if  an  eje&ment  were 
brought,  the  pofleflion  would  be  confidered  as 
no  pofleflion  at  all :  But  the  judge  would  require 
a  further  proof  of  title,  from  the  party  who 
fhpuld  clairp  this  advantage  from  i:. 

Z  4  The 
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The  counfcl  for  the  fitting  members  argued 
as  follows : 

There  has  been  much  inconfiftency  in  the 
condudt  of  the  petitioners,  in  fpending  fo  much 
time  in  evidence  of  fa&s,  for  which,  as  they  fay, 
they  might  have  called  on  their  opponents  in 
the  firft  inftance.  If  they  were  fincerc  in  their 
daim,  it  is  difficult  to  account  for  their  not  in- 
filling upon  it  then,  when  their  fuccefs  in  it 
would  have  been  fo  eflentially  ferviceable  to  their 
caufe.  With  refpeft  to  the  bailiff's  conduft, 
the  fitting  members  are  not  charged  with  par- 
taking in  it,  and  therefore  they  ought  not  to  fuf- 
fer  from  it,  even  fuppofing  it  to  be  criminal ;  and 
as  to  the  officer  himfelf,  the  evidence  fhews, 
that  he  afted  by  the  advice  of  one,  whom  he 
might  well  have  thought  capable  of  diredting 
him,  and  who  is  faid  to  have  advifed  him  to  the 
bell  of  his  judgment.  But  it  is  not  to  reft  on 
this  general  obfervation :  To  every  one  of  the 
charges  brought  againft  him,  his  defence  may 
be  eafily  made.  As  to  the  firft,  of  refilling 
booths  for  polling — He  had  no  power  to  ercft 
them.  It  is  mifleading  the  court,  to  make  this 
a  head  of  acculation.  Even  in  counties,  the 
fheriff  had  no  fuch  power,  and  the  eleftion  muft 
have  been  held  in  the  ufual  place  in  tbem>  before 
the  ftat.  1 8  Geo.  II.  ch.  18.  f.  7.  which  im- 
powers  and  direfts  Iheriffs  to  make  ufe  of  them. 

His 
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His  declaration  of  his  intent  to  keep  back 
the  burgeffes,  till  all  the  freeholders  fhould  have 
polled,  was  prudent,  and  in  order  to  avoid  con- 
fufion :  His  breach  of  it  afterwards  was  acci- 
dental ;  for  the  poll  being  open  by  agreement 
that  afternoon,  and  no  freeholders  attending,  he 
could  not  of  himfelf  refufe  the  votes  of  the  bur- 
gefles  who  came  and  demanded  to  vote.  Find- 
ing it  oppofed  ftrenuoufly  by  the  counfel,  he 
defifted ;  and  in  conclufion,  only  two  votes  were 
then  received.  So  that  the  inconvenience  of  this 
to  the  petitioners,  muft  have  been  trifling. 

As  to  the  paupers ;  their  cafe  is  fo  particu- 
larly circumftanced,  and  fo  different  from  the 
common  cafe  of  parifh  poor,  that  he  would 
have  afted  unwifely,  to  have  taken  on  himfelf 
to  refufe  their  votes.  It  remains  to  be  decided 
by  the  Committee,  whether  they  will  not  ftill 
continue  upon  the  poll  with  their  approbation, 
after  the  arguments  they  will  hereafter  hear  in 
fupport  of  them. 

As  to  his  conduct  refpefting  the  leafehold 
voters,  the  accufation  fuppofes,  that  he  admit- 
ted them  without  any  inquiry  into,  or  evidence 
of  their  titles ;  and  that  in  all  clafles  of  votes, 
a  returning  officer  has  fome  regular  evidence  of 
title  (hewn  him  ;  which  in  this  inftance  the  bailiff 
evaded.  The  firft  of  thefe  pofitions  is  contra- 
ry to  faft,  and  the  fecond  to  law.     The  per- 

fons 
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fans  who  voted  under  this  description,  lived  in 
tbe  houfes  for  which  they  voted  j  this  was  known 
to  die  bailiff,  and  not  difputed;  and  it  was 
prima  facie  evidence  of  fome  leafe  and  right  of 
poffeflion  in  the  voters,  which  .authorifed  the 
officer  (nothing  being  proved  to  him  to  the  con- 
trary) to  admit  them.  Perhaps  it  might  be 
argued,  that  he  was  bowid  to  admit  them  in  fuch 
cafe.  The  occupation  of  a  houfe  is  a  more 
fubftantial  evidence  of  right  to  it,  than  a  barp 
leafe  j  more  efpecially  in  a  place  where  it  is  well 
known,  leafes  have  always  been  made  occ^li- 
onally  for  eleftion  purpofes :  And  if  there  bad 
been  any  leafes  produced  at  this  elc&ion,  they 
would  have  been  only  a  mere  form.  The  re- 
turning officer  therefore  was  guided  by  a  juft 
prefumption  of  title. 

As  to  the  fecond  pofition,  it  falls  to  the  ground 
upoq  a  more  correft  inveftigation  of  the  fubje& 
In  corporations,  in  many  cafes  where  a  burgefe  has 
not  been  formally  admitted,  if  he  has  the  inchoate 
right  to  his  freedom,  a  returning  officer  mud  ad- 
mit him ;  therefore  the  want  of  a  copy  of  the  uiroil- 
ment,  is  not  fufficient  ground  to  refufe  the  vpte. 
In  fcot  and  lot  boroughs,  the  rate  is  not  the  only 
qualification;  inhabitancy  is  another;  and  the 
rate  cannot  prove  that.  There  is  another  fort 
of  eledion  right,  which  has  not  been  mention- 
ed, viz.  that  of  pptwallers  :  Where  is  the  writ- 
ten 
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ten  evidence  of  their  tides  ?  What  other  means 
has   a  returning  officer  of  afecrtaining  them, 
than  vtvd  voce  evidence  ?  In  burgage  tenure  bo- 
roughs, deeds  are  commonly  produced,  no  doubt 
— ^But  why  ?  Becaufe  the  voters  have  no  other 
than  the  formal  title,  and  can  give  no  other  proof 
of  it.     They  can  (hew   no  refidence  or  occu- 
pation i  and  in  general  have  no  knowledge  of 
the  eftatcs  they  vote  for.     From  hence  what  they 
call  a  rule  of  law,  appears  to  be  only  a  practice 
fpringing  up  out  of  the  abufes  of  it.     The  law 
would  not  put  men  to  fuch  monftrous  inconve- 
nience, as  that  of  carrying  about  their  title  deeds 
to  every  contefted  election  $  or  require  a  return- 
ing officer  to  take  upon  himfelf  the  tri^l  of  ejeQ> 
ments.     Again,  what  are  deeds  in  a  legal  view* 
without  proof  of  their  execution?  Then  pmft 
witneffes  likewife  be  brought  to  the  poll  to  efta- 
blifh  them  ?    If  the  leafes  had  been  produced 
when  called  for  here,  perhaps  the  voters  would 
have  been  equally  blamed,  for  not  bringing  the 
attefting  witnefies,   and  the  bailiff  for  hot  re- 
quiring their  attendance. 

But  they  endeavour  to  prove  Townfend  cri- 
•  minal,  becaufe,  as  they  fay,  it  had  been  the  cus- 
tom at  Cricklade  always  to  produce  the  leafes 
at  the  poll :  And  they  prove  this  by  parages  in 
the  Journals.  But  in  the  firft  cafe  referred  to, 
it  is  not  mentioned  as  a  cujicnn  at  elections ; 
I  but 
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but  only  a  particular  fa&,  at  that  ele&ion ;  and 
that  not  generally  pra&ifed,  but  by  fome  who 
are  diftinguifhed  by  it.  In  the  fecond  cafe,  it  is 
only  mentioned  as  an  argument  of  the  counfel, 
who  ufed  it,  perhaps,  to  gain  time  by  the  delay 
of  producing  deeds  *. 

Again,  as  to  his  anfwers  and  declarations  to 
the  voters :  In  thefe  he  did  his  duty  according 
to  law.  A  man  is  not  bound  to  give  evidence 
againft  himfelf.  If  any  fads  had  been  alledged 
to  impeach  a  vote,  then  the  voter  might  have 
been  put  to  anfwer  them ;  otherwife  the  bailiff 
was  bound  to  receive  him:  And  this  is  the  doc- 
trine  inforced  by  the  cafe  of  Aftiby  and  White. 
His  advice  to  them  not  to  anfwer  queftions,  in 
thefe  circumftances,  was  fuch  as  a  lawyer  uh- 
derftanding  his  duty,  might  have  given  with 
propriety.  It  was  not  a  diffuafion  to  them  on 
his  part,  but  an  opinion  declared  upon  a  refer- 
ence to  him. 

*  Thefe  paflages  are  as  follow :  A  witnefs  of  the  election 
•in  1689,  producing  the  poll,  fays,  ««  The  pcrfons  firft  placed 
are  the  perfons  tbatjbrwed  their  leafes  to  the  bailiff;  the  per- 
fons placed  next  were  the  freeholders,  &c."  See  10  Jouxn. 
72.  In  the  cafe  of  1695,  the  petition  was  founded  on  the 
want  of  due  notice  of  the  election,  and  the  fhortnefs  of  the 
time  given ;  being  only  one  day.  And  the  petitioner's  coun- 
fel argued,  "  That  it  could  not  be  prefumed  a  reasonable 
notice,  becaufe  d(tds  were  neeeffary  to  be  produted,  to  make 
out  the  voters  right,  which  would  require  a  longer  time/* 
11  Journ.  461. 

A  re- 


CRICKLADE.  349 

A  returning  officer  may  admit  many  bad  votes 
on  a  poll,  without  being  criminal  or  defcrving 
cenfure  for  it.  Perhaps  many  may  have  been 
admitted  on  this  poll.  The  error  is  on  the  fafe 
fide  in  thefe  cafes. 

In  the  cafe  of  Cardigan,  the  mayor  had  ad- 
mitted votes  contrary  to  all  reafonable  grounds 
of  judgment;  becaufe,  as  a  leading  member  of 
the  corporation,  he  mud  have  known  the  cir- 
cumftances  of  the  preceding  ele&ion,  and  that 
the  voting  in  it  could  not  afford  evidence  of 
right.  But,  at  Cricklade,  the  voters  lived  in 
the  houfes  voted  for ;  and  this  furnifhed  a  pre- 
emption of  tide.  Yet  grofs  as  the  mifcondudt 
of  the  mayor  of  Cardigan  was,  it  was  not  thought 
a  fit  fubje£t  for  cenfure  by  the  Committee. 

The  Coventry  cafe  was  a  flagrant  violation  of 
the  principles  of  ele&ion,  and  of  the  rights  of 
the  corporation.  The  poll  there  was  unlawfully 
protra&ed,  for  the  purpofe  of  that  fraudulent 
admiflion  of  freemen.  It  was  an  aft  manifeftly 
partial  and  corrupt,  which  could  not  be  juftified 
by  any  fliew  of  argument.  In  both  thefe  cafes, 
there  is  likewife  a  very  material  difference  from 
the  prefent.  The  returning  officers  in  them 
were  ruling  members  of  the  corporation ;  and, 
by  having  accefs  to  the  books,  could  at  once 
know  who  were,  and  who  were  not,  legally  in- 
titled  to  the  freedom,    and  to  vote  as  fuch. 

Their 
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Their  negleft  to  infpe£t  them,  in  any  cafe  of 
difpute,  would  have  been  criminal :  But,  in  both 
inftances,  their  guilt  was  carried  farther,  and 
amounted  to  an  a&ive  violation  of  duty.  But 
the  bailiff  of  Cricklade  had  no  fuch  guide  to 
dire  &  him ;  and  was  obliged  to  follow  that,  which 
the  general  circumftances  of  the  place  led  him  to 
think  reafonable.  He  knew  very  wdl  in  what 
manner  leafes  had  been  commonly  made  and 
tried  at  Cricklade ;  and  that  the  occupation  of  a 
houie  furnifhed  a  more  fubftantial  evidence  of 
tkie,  than  an  occafional  conveyance.  He  ob- 
served this  role  uniformly ;  and  die  conchifion, 
<5rswn  from  his  condud,  to  prove  a  corrupt  par- 
rialiry,   h  an  inference  not  warranted  by  the 

The  Commirrer,  after  deliberating  upon  the 
ars^merris  rcfoived, 

\7t/rr  -h  wr-ir<  cr>rr  bcund  n  give  evidence  cnly 
Tt.  teNNrt  nf  the  riilcs  if  thofe  voters  which  bad 
her*  mtreshrd ;  or  iihw  declarstims  tf  the  rights, 
rnnar*  *rhch  rhj?  claimed  n  vote,  had  bee*  fa]fijied\ 
str  «rrt»r  had  *ifit'ed*  c:  rhe  pell,  u  give  an  Account 
pf  the  ri'r  mdtr  which  :hn   claimed  a  right  if 

tW*T£. 

[This  rrvJarion,    in    a   fubfrauent  ftage  of 

the  cause,  was   explained   br  the  court,   4b  as 

t»o:  to  cackid?  t?>e  peririonm  from  returning  to 

t^p^^fc^f  thoir  votes  again*  -whom  they  had 

/  I  neglected, 
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ncgfefbed,  in  going  through  their  c*fe,  to  give 
particular  evidence.  For,  as  they  had  relied  upon 
the  point  above  contended  for,  they  had  omitted 
this  ift  feme  inftances.  Therefore,  as  foon  as  the 
fitting  members  had 'clofed  their  cafe,  the  counfel 
for  the  petitioners  propoled  to  call  the  witnefe, 
by  *rhofe  evidence  they  made  out  their  objection 
to  feme  other  votes,  which  they  intended  to 
briftg  within  the  terms  of  the  above  refolution. 
The  counfel  for  the  fitting  members  Oppofed 
this,  arguing,  that  the  petitioners  had  taken  their 
own  courfe  at  firft,  and  clofed  their  cafe;  and 
therefore  could  not  mend  it  by  fubfequent  evi- 
dence. That  it  was  contrary  to  eftaWilhed  rules 
thus  to  go  through  a  cafe  by  piece-meal ;  and 
therefore,  if  they  fliould  fuffer  by  their  conduft,  it 
would  be  their  ownr  fault,  in  having  left  their 
cafe  unfinifhed,  before  they  knew  the  opinion  of 
the  Committee ;  by  which  all  parties  muft  now 
abide. 

On  the  other  fide  it  was  contended,  that  the 
petitioners  had  not  fully  clofed  their  cafe  when 
they  left  it  to  their  opponents  to  anfwer  them ; 
but  had  only  proceeded  fo  far,  as  in  their  judg- 
ment was  proper  to  require  an  anfwer  $  having 
always  afted  upon  and  declared,  their  right  to 
refume  their  cafe  again,  if  it  fhould  be  neceflary: 
That  the  oppofite  counfel  had  not  been  mifled 
by  this  courfe  j  and  if  they  had  not  then  ad- 
mitted 
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mitred  the  pofition  held  out  to  them,  they  ought: 
in  juftice  to  have  called  for  an  explanation  of  it; 
or  to  have  required  the  petitioners  to  have  doled 
their  cafe  finally  then  -,  which  would  have  brought 
on  the  fame  queftion  as  was  above  decided: 
That,  under  the  circumftances  then  before  the 
court,  their  refolution  could  not  mean  to  exclude 
the  remainder  of  the  cafe  for  the  petitioners,  but 
only  to  apply  to  what  had  then  pafled,  and  to 
the  point  contended  for. 

The  Committee  hereupon  refolved  cc  to  per- 
mit the  petitioners  to  examine  the  witnefs,  as  to 
thoje  voters,  wbo>  at  the  poll,  refufed  to  ghe  an 
account  of  the  title  under  which  they  claimed  a  right 
of  voting"  And  they  proceeded  accordingly 
againft  five  votes  not  before  impeached.] 

The  counfel  for  the  fitting  members,  after 
being  informed  of  the  above  refolution  in  p.  350, 
proceeded  upon  evidence  to  prove,  that  it  was 
the  ufage  of  the  borough  to  admit  perfons  to 
vote  as  leafeholders,  who  had  been  40  days  in 
the  occupation  of  the  houfes  for  which  they 
voted ;  although  they  might  have  had  their  leafes 
a  Ihorter  time  before  the  poll. 

The  counfel  (ot  the  petitioners  obje&ed  to  this 
evidence  5  arguing, 

Firft,  That  the  refolution  of  the  Committee 
of  1776,  in  4  Doug.  Eledh  p.  65  *,  ought  to 
*  See  it  as  copied  in  p.  324. 

be 
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bfe  corifideredj  irt  effeft,  as  a'  determination  of 
the  right,  and  to  be  adhered  to  as  the  juft  deci- 
fion  df  a  court  of  juftice  upon  the  point  in 
Ifiiiew  That  it  appeared  from  the  proceedings 
bf  that  Cohnmittee,  the  minutes  of  which  were 
now  upon  the  table,  that  the  fame  queftion  was 
then  agitated,  and  was  confidered  as  fuch  by 
them* 

Secondly,  That  if  it  fhould  not  be  confidered 
is  a  direft  and  cxprefs  decifion  upon  the  point, 
fee  the  refelution  necefiarily  implied  it,  accord- 
ing to  the  plain  conftru&ion  of  the  words  alone; 
Without  entering  into  the  circumftances  under 
which  it  was  made*  as  they  appear  upon  the 
minutes. 

Thirdly*  That  even  admitting  any  fuch  cuftom 
to  be  proved  by  evidence,  it  was  illegal;  for, 
If  the  evidence  were  to  be  given  on  a  common 
law  trial  of  the  fame  queftion,  it  might  be  de- 
murred to:  Becaufe  occafionality  was  a  fraud 
upon  the  law  of  parliament,  and  therefore  inca- 
pable of  being  eftablifhcd  by  any  evidence. 
That  the  fitting  members'  cafe,  in  this  refpeft, 
fhould  be  confidered  as  a  declaration  at  law, 
(taring  an  illegal  cuftom  \  which,  however  con- 
firmed by  ufage,  muft  fall  to  the  ground. 

The  counfel  for  the  fitting  members  main- 
tained the  propriety  of  receiving  the  evidence, 
by  arguing, 

Vol.  II.  A  a  .     i.  That 
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i.  That  the  determination  of  1776,  though 
juft  and  legal,  as  far  as  the  queftions  then  agi- 
tated were  involved  in  it,  yet  was  no  bar  to  Ac 
point  which  they  now  contended  for;  becaufe, 
as  far  as  it  might  be  conftrued  to  relate  to  this 
point,  it  was  extrajudicial ;  and  could  not  be  in- 
titled  to  the  authority  of  a  decifion,  made  upon 
full  and  competent  examination  of  the  fiibjefiv 
That  the  prefent  queftion  was  not  (in  its  prefent 
fhape,  at  leaft)  put  to  the  Committee  at  that 
time  5  for  it  appeared,  from  the  report  of  the 
trial  *,  that  the  queftion  there  was,  whether  re- 
fidence  was  neceffary  to  freeholders  and  copy- 
holders ;  but  it  was  not  argued  or  difputed  by 
the  counfel,  whether  leafeholders  fhould  have  re- 
fided  40  days.  That  this  appeared  alfo  from  a 
perufal  of  the  evidence  then  produced,  which 
did  not  bear  upon  this  point;  and  though  it  had 
been  inferred,  from  p.  58,  59,  of  the  Report, 
that  the  courtfel  took  it  for  granted  in  their 
arguments,  yet  it  was,  neverthelefs  true,  that  it 
had  not  been  brought  into  deliberation,  as  a 
queftion  for  judgment  ought  to  be. 

2.  That  the  latter  part  of  the  determination 
ought  not  to  be  conftrued  to  mean,  that  the  leafe 
fhould  have  povered  the  whole  occupation  of  40 
days ;  for,  fuppofe  a  copyholder  were  to  become 

*  4  Doug.  Eleft.  15,  16. 

a  free- 
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ft  freeholder  20  days  before  an  eledtion ;  or,  in 
Cafe  the  occupier  of  a  houfe  bond  fide  fhould 
hot  receive  a  leafe  of  it  till  within  the  40  days ; 
in  fuch  cafes  it  would  not  be  argued  that  the  vote 
Was  bad. 

3.  That  the  law  againft  occafionality  did  not 
furnifh  a  valid  objection  to  the  inquiry  and  evi- 
dence they  contended  for,  however  it  might 
be  applied  upon  the  particular  cafes  which  might 
be  found  open  to  it;  and  it  would  be  the  proper 
time  to  urge  an  obje&ion  on  this  ground, 
when  fuch  cafes  fhould  arife.  That  the  general 
fraud  was  not  to  be  prefumed  \  and,  on  the  other 
hand,  cafes  might  happen,  in  which  a  leafe  after 
the  40  days  might  not  be  occafional,  as  in  that 
abovementioned  j  for  that  the  occupation  of  the 
houfe,  in  this  borough,  was  the  beft  teft  of  the 
right,  as  far  as  occafionality  might  come  into 
queftion. 

The  Committee  determined  to  rejefl:  the  evi- 
dence offered,  and  for  this  purpofe  came  to  the 
following  refolution : 

That  it  is  the  opinion  of  this  Committee,  that  the 
right  of  voting  for  members  to  ferve  in  parliament 
for  the  borough  of  Cricklade,  in  the  county  of  Wilts, 
is  in  the  inhabitants  poffeffmg  houfes  within  the  faid 
borough,  who  are  freeholders,  copyholders,  or  leafe- 
boldersy  for  any  term  not  lefs  than  three  years ;  or 
for  any  fuch  term,  or  greater  term,  determinable  on 
•    A  a  1  life 
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life  or  lives  :  Such  freeholder >  copy  bolder,  or  leafe- 
bolder*  having  been  as  freeholder,  copyholder,  or 
leafebolder,  in  the  occupation  of  the  boufefar  wbkb 
be  may  claim  to  votCi  40  days  preceding  any  ek8ien: 
And  in  the  freeholders  of  the  fever al  hundreds,  4 
direSed  by  the  ft  at.  22  Geo:  III.  c.  31, 

This  matter  being  thus  difpofed  of,  the  coun- 
iy  for  the  fitting  members  pro&eded  to  the  cafe 
of  thofe  voters  who  were  obje&ed  to  as  parifh 
poor,  and  whofe  right  to  vote  they  now  uodcr- 
took  to  iqjuntain. 
The  circumftances  of  it  are  al  follows :  ^ 
In  the  fpring  of  the  year,  1783,  the  fmafl  pox 
became  very  prevalent  in  the  town  and  neigh- 
bourhood of  Cricklade.  The  parifh  officers  en* 
deavoured  to  prevent  the  infe&ion  from  fpread- 
ing;  but  they  foon  found  that  it  extended  b 
generally,  as  to  fruftrate  their  endeavours;  and, 
therefore,  upon  a  confideration  of  the  impending 
danger  to  the  town  and  its  inhabitants,  from 
the  numbers  who  were  liable  to  it,  (for  the  alarm 
had  fpread  abroad,  and  had  very  much  injured 
the  market)  it  was  agreed,  at  a  veftry  meet* 
ing,  to  propofe  an  inoculation  of  the  lower  fort, 
at  the  expgnce  of  the  parifh.  An  agreement 
was  accordingly  made  for  the  purpofe,  with  an 
apothecary ;  and  public  notice  of  it  was  given 
in  the  town.  The  entry  made  in  the  veftry 
book,  relating  to  this  undertaking,  is  in  theft 
9  *  words: 
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words:  €€  ipthof  April,  1783—- his  agreed  that  * 
die  families  &aH  be  inoculated  at  the  parifli  ex- 
pence,  except  thofe  who  can  aflift  themfelves." 
A  great  many  applied  (and  fome  with  much 
earneftnefs)  to  be  inoculated,  in  confequence  of 
this  fcheme,  and  were  paid  for  by  the  parifli. 
But  they  were  not  all  of  the  fame  (oft  of  peribns ; 
Some  were  people  who  earned  a  livelihood  by 
their  labour,  and  maintained  their  families,  in 
general,  without  any  affiftance  froiVi  die  parifli ; 
and  were  rated,  and  paid  to  the  poor,  but  yet 
Could  not  have  borne  the  expence  of  the  fmall 
pox  in  their  families,  without  affiftance  from  the 
pariflu  Some  were  of  that  clafs  called  at  Crick - 
Jade  the  fecond  poor,  who  did  not  receive  relief 
from  the  parifli,  but  from  funds  inverted  in  the 
bailiff  and  paif  fli  officers  as  trailers,  appropriated 
po  charitable  ufes  there,  and  occafionally  diftri- 
btited  i  which  were  never  applied  to  the  relief  of 
thofe  to  whom  the  parifli  colleftion  was  given, 
called  the  weekly  poor.  Others  were  of  the  clafs 
of  weekly  poor.  Some  had  only  the  medical 
expences  of  the  fmall  pox  defrayed  $  others  had 
themfelves  and  families  maintained  likewife,  as 
long  as  the"  effects  of  it  continued. 

The  truftees  of  the  above  charitable  funds,  upon 

a  confideration  of  the  extraordinary  diftrefs  and 

expence  of  the  town,  upon  this  occafion,  agreed 

to  apply  ten  pounds  out  of  their  fund  towards 

A  a  3  the 
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the  expences  of  the  fecond  poor,  under  the  inocife 
lation ;  which  was  accordingly  made  life  of  by 
the  parifh. 

There  are  two  parifhes  in  Cricklade ;  both  of 
which  joine4  in  the  meafures  purfued  at  this 
time.  They  partake  equally  in  the  eftate  above- 
mentioned,  fettled  upon  the  truftees  for  charit- 
able ufes. 

To  all  the  voters  who  had  received  relief  from 
the  parifh  in  the  above  manner,  about  38  iq 
number,  the  counfel  for  the  petitioners  dated  the 
general  obje&ion,  that  they  were  thereby*  dis- 
qualified ;  arguing,     .     l7 
'      That  their  cafe  could  J105,  upon  aqy  fblid  prin- 
ciple, be  diftinguifhed  from  the  common  one, 
of  receiving  alms  within  the  year  >.  that  the  relief 
was  applied  for,  and.  received,  on  account  of  the 
perfon's  inability  to  maintain  himfelf -or  family-*^ 
given  by  the  parifh  officers,  and  making  part  of 
their  accounts ;  and  thus  coming  within  the  reaT 
fpn  and  the  definition  of  the  difqualification  by 
receipt  of  alms.     That  the  accidental  misfortune 
of  the  fmall  pox  could  not,  by  beiqg  general, 
and  overrunning  a  whole  parifh,  alter  the  cir- 
cu  on  fiances  of  the  individuals  who  fuffered  from 
it;   or  make  a  difference  between  the  cafe  of 
the  perfons,  fo  relieved  by  the  parifh,  and  that 
of  a  Angle  patient ;  that  the  misfortune  to  each 
man  would  be  the  fame  if  a  fever  had  fubje&ed 

hire* 
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him  fingly  to  the  lame  neceffity ;  or  if  a  hard 
winter  fhould  involve  one  or  many  in  want  and 
diftrefs,  that  would  form  no  exception  to  the* 
tule,  however  fevere  or  unexpe&ed  the  misfor- 
tune might  be..  That  it  never  yet  was  attempted 
to  argue  fuch  cafes  into  exceptions  to  a  rule, 
which  was  generally  eftablifhed  in  parliamentary 
law ;  and  was  not  only  inforced  upon  the  receipt 
of  parUh  relief,  but  in  other  private  charities, 
which  were  of  the  fame  nature* 

The  counfel  for  the.  fitting  members  main- 
tained thefe  votes,  by  arguing, 

,  That  there  was  no  fuch  generally  eftablifhed 
rule  of  difqualification,  as  the  obje&ion  pro- 
ceeded upon ;  but  that,  in  every,  cafe,  the  con- 
ftitution  and  pr^dice  of  the  place,  where  the 
queftion  arofe,  and  the  mode  of  giving  and  re- 
ceiving the  relief,  were  to  be  taken  into  confi- 
deration.  That  the  principle  of  dilqualifying 
voters,  on  this  account,  was  according  to  Blackft. 
l  .Com.  164,  that  perfons  fo  diftrefled  and  de- 
pendent, could  not  be  fuppofed  to  have  any  will 
of  their  own :  And  there  was  alfo  another,  viz. 
that  thofe  who  were  a  burthen  to  fociety,  could 
not  be  intided  to  the  privileges  of  it.  That, 
upon  thefe  principles,  the  receipt  of  parifh  relief 

was  not  to  be  treated  as  an  abfolute  difqualifica- 
tion, and  conclufive  againft  the  voter,  but  only 

a&  general  preemptive  Evidence  of  his  falling 
A  a  4  within 


360  C    A    S    E      XI. 

within  the  reafon  of  the  difqualifications :  For* 
if  one  in  this  fituation  were,  by  *  lucky  turn  of 
fortune,  to  become  a  rich  man,  and  to  yote  at 
an  ele&ion  within  the  fame  year,  would  it  not 
be  unjuft  to  rejedt  fuch  a  man's  vote,  on  account 
of  his  former  poverty  ?  That  if  receipt  of  alms 
were  a  general  difqualification,  yet  it  could  oh 
tend  no  farther  than  that  of  ordinary  parifh  re- 
lief :  Bqt  the  cafe  of  the  voters  in  queftion  was 
not  that  of  ordinary  pariih  relief;  nor  was  the  ex- 
pence  underftood  by  the  parifh  officers,  or  by 
the  perfons  themfelves,  to  be  incurred  in  the  or- 
dinary feay:  Neither  did  the  truftees  of  the 
charity  efteem  it  fo>  when  they  fubfcribed  a  part 
of  their  fund  towards  it.  That  it  was  an  extra- 
ordinary and  anomalous  cafe :  For  it  was  not  in 
the  character  of  diftreffed  poor  that  they  were 
provided  for ;  but  as  perfons  whom  the  parity 
officers,  by  a  prudent  excrcife  of  their  fun&ions, 
involved  in  this  neceffity,  in  order  to  prevent  a 
greater  public  calamity,  and  a  local  injury  to 
the  town  and  neighbourhood.  It  was  a  propofal 
made  by  the  parifh  to  inoculate,  and  not  a  dif- 
trefs  brought  on  by  the  perfons  themfelves;  a 
bargain  made  with  them,  by  which  lives  were 
favecl*  and  expences  lefiened ;  and  thus  far  a 
benefit  obtained  to  the  parifh  in  effcA. 

That,  therefore,  the  parifh  could  not  complain 
of  thcfe  perfons  as  burthenfome,  fince  whatever 

charge 
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dharge  was  incurred,  was  by  its  own  'aft ;  and 
this  made  a  plato diftinttion betifefciiirlief  given 
updfi  diftrcfs  or  fickncfs  happening  in  the  natural 
way,  and  fuph  as  was  adminiftered  po  theje  per- 
fons$  /£*/  is  accidental  diftrefs/ and  this  artifi- 
cial, And  though  in  the  cafe  of  a  fever,  oj-  na- 
tural fmall  pox,  the  farfte  peribns  would  have 
been  fubjeft  to  equal  want  j  yet  when  the  lofs  of 
their  franchifc  is  in  qucftion,  and  the  obje&ion 
js  fupported  by  arguing  from  a  rule  of  law,  whkty 
fuppoics  the  perfons  to  be  burthenfome  to  their 
parifh,  this  circumftance  is  enough  to  diftingiriftt 
fhc  cafe  out  of  any  fuch  rule. 

That  the  objeftbn  was  always  allowed  with 
feiuftancc,  in  cafes  out  of  the  ordinary  courfej 
becaufp,  jn  thefe,  it  deprives  men  of  a  valuable 
privilege  unexpectedly,  and,  as  it  were,  by  fur- 
prife :  For  which  reaiqn,  Committees  have  fre- 
quently inquired  into  theufage,  in  refpeft  of  par- 
ticular charities,  whether  they  have  been  held  to 
disqualify  or  not  $  as  in  the  cafe  of  Harpuf's 
chtrity  and  others,  in  Bedford,  mentioned  in  the 
report  of  the  Bedford  cafe,  in  2  Doug.  Ele6h 
Similar  principles  prevailed  in  the  arguments 
upon  fimilar  cafes,  in  the  trial  of  the  Sudbury 
petition,  in  1781.  That  the  argument  drawn 
from  furprife  upon  the  voter,  was  applicable  to 
thefc;  becaufe  it  could  not  be  fuppofed,  that 
they  would  have  come  with  fo  much  readinefs 

to 
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to  take  the  offer  of  the^parifh,  if  they  had  been 
told  that  it  might  deprive  them  of  their  votes 
at  the  ele&ion.  Many  might  have  efcaped  the 
infe&ion;  and  other?  might  have  gone  to  earn 
a  livelihood  elfewhere,  to  a>void  it* 

The  counfel  for  the  petitioners  replied* ' 

That  there  was  no  cafe  ir>  \yhich  it  had  hetti 
determined,  that  receipt  of  alms,  within  the  year> 
did  not  difqualify,  .  That  the  application  of  the 
charity  money  to  the  ufes  of  the  parifli*  made 
not  the  lead  difference  in  the  cafe ;  becaafe  it 
i#ft  employed  together  with  die  money  colle&ed 
by  the  rate,  and  as  part  of  it;  and  it*  bore,  be- 
fides,  but  a  fmall  prpportion  to  it  That  it  1fas, 
therefore,  (imply  a  queftion  upon  the  effed  of 
p&rilh  relief  to  a  voter. 

Thai:  upon  this  fubjeft  the  rule  wa$  generals 
and,  in  ordpr  to  avoid  innumerable  and  fubtle 
diftin&ions,  a  line  had  been  drawn  to  include  aS 
perfons  fo  circumftanced :  Many  cafes  .having 
happened,  in  which  the  receipt  of  alms*  but  oi>ce 
within  a  year,  had  been  held  to  difqualify  ,  for 
an  inquiry  into  the  relative  fituations .  of  fyefy 
men  would  be  endlefs. 

That  thefe  voters  had  brought  the  disability 
upon  themfelves;  therefore  if  any  difference 
exifted  between  perfons  in  diftre£  from  natural 
ficknefs,  and  thofe  under  an  artificial  one,  the 
latter  feemed  the  lead  intitkd  to  any  favours  for 

the 
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tjie  burthen  to  the  parilh  is  the  lame  in  both 
cafes,  and  is  equally  felt  in  both,  by  thofe  whole 
property  contributes  to  it. 

That  it  could  not  be  argued  to  hav<?  been  a 
benefit  to  the  parilh,  without  admitting  it  to 
have  been  a  benefit  to .  the  perfons  themfelves  j 
and  if  beneficial  to  them,  it  w&  merely  on  ac- 
count of  their  inability  to  maintain  themfelves ; 
which  is  the  ftate  of  dependent  poverty,  that 
fubje&s  men  to  the  influence  of  others :  That 
the  fame  perfons  would  certainly  have  been  in 
equal  diftrefs,  if  they  had  got  the  diforder  by  in- 
fection; which,  but  for  the  precaution  of  the 
parilh  officers,  would  have  happened  here,  molt 
probably,  with  greater  feverity  to  the  patients. 

That  it  was  not  neceflary  to  tell  men  the  legal 
effeft  of  the  receipt  of  alms,  any  more  than  the 
other  obligations  of  the  law;  becaufe  all  men  are 
prefumed  and  bound  to  know  them,  and  muft 
fubmit  to  fuffer,  if  they  neglett  this  knowledge 
of  their  duty.  But  fuppofe  thefe  voters  had 
been  thus  ignorant,  and  informed  of  the  confe- 
quent  difqualification,  at  the  fame  time  that  they 
faw  the  danger  of  ruin  to  their  families,  from 
the  approaching  diforder,  would  not  the  affiftance 
thus  given  have  been  thought  an  equivalent,  for 
the  probable  lofs  of  their  votes  at  a  diftant  elec- 
tion? 

That 
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That  it  was  fallacious  to  argue  upon  thfc  ctfir, 
ts  involving  the  /g/3r  of  a  franchife,  becaufe,  at 
moft,  it  amounted  only  to  a  temporary  fufpen- 
fion  of  its  which  might  revive  again  in  the  fol- 
lowing year}  and  generally  continued  as  long  as 
the  induilry  of  the  voter. 

The  Committee  came  to  (he  following  resolu- 
tion upon  this  cafe,  viz. 

Tb  at  tbefe  perfons  who  Jubmittei  tbemfehes  or 
their  families,  to  be  inoculated  in  the  year  1783,  by 
the  invitation  of  the  parijbes  of  Cricklade,  and  re- 
ferred relief  in  confequence  ofjkcb  moculatm>  were 
pot  thereby  dijqnalfodfrcm  voting  at  the  lafi  ektthn. 

The  above  refolution  extended  to  fevera!  of 
thole  voters  to  whom  the  petitioners  had  pbjefted 
ts  receiving  alms. 

While  the  petitioners  were  examining  witnefles 
to  cftablifh  their  objeftion  to  thofe  whom  they 
called  paupers,  in  many  of  which  inftanccs,  the 
receipt  of  alms  appeared  to  have  been  confined  to 
die  time  of  the  fmall  pox,  the  counfel  on  the 
other  fide  would  have  crofs  examined  the  wit- 
nefles as  to  the  general  circumftanccs  of  the 
perfons ;  in  order  to  fhew,  that  at  other  times 
{more  than  a  year  before  the  ele&ion)  they  had 
paid  rates,  and  were  not  at  all  in  a  ftate  of  want. 
The  counfel  for  the  petitioners  objefted  to  any 
fuch  inquiries;  contending,  that  the  law  had 
fixed  the  line,  by  limiting  the  period  of  inquiry 
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0  a  yearr  before  die  election :  Let  a  man  be 
ich  both  before  and  after  that  period,  it  fignified 
lOthing;  his  receipt  of  par ifh  relief  within  it,  dif- 
juaUfied  him  abfolutely j  he  is  thereby  placed  in 

1  ftate  of  dependence,  when  the  vote  is  fuppofed 
:o  be  aiked  and  given. 

The  cQunfel  for  the  fitting  members  contended, 
That  this  limitation  was  not  general  and  unqua- 
lified, but  exifted  only  under  fpecial  refolutions 
of  the  Houfe  of  Commons  refpe&ing  particular 
places ;  as  in  the  cafe  of  Reading,  it  had  been 
extended  to  two  years.  That  there  being  no 
reiblution  of  this  fort  affe&ing  Cricklade,  it  re- 
mained open  to  the  general  principles  of  law  and 
evidence;  according  to  which,  the  receipt  of  alms 
afforded  only  a  preemption  of  poverty  in  the 
receiver,  without  excluding  further  inquiry  into 
bis  general  circumftances.  That  it  was  more 
cfpecially  juft  and  reasonable  to  permit  fuch  in- 
quiry in  a  cafe  like  this,  arifing  upon  a  public 
calamity  to  a  whole  town,  which  was  cafual  and 
temporary. 

The  Committee  refblved, 

Not  to  admit  evidence  to  be  beard  as  to  the  con- 
duion  of  the  voters,  beyond  a  year  previous  to  the 
iUBion*. 

*  Thedc^Uon  happened  in  April,  1784.  The  time  of 
the  fmall  pox  was  in  April  and  May,  1783. 

The 
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^  The  other  qucftions  that  arofeupon  the  borough 
Votes  were  not  decided ;  for  which  reafon  I  do 
not  enter  into  the  particulars  of  them.  There 
were  fcveral  agitated ;  but  the  courfe  taken  by 
the  Committee,  in  coming  to  their  final  deter- 
mination, rendered  it  unneceflary  to  deliberate 
upon  them.  They  did  not  affeft  many  votes, 
and  chiefly  arofe  upon  individuals  out  of  difputed 
fa&s.  The  principal  one  was,  whether  a  leafe, 
intiding  to  vote,  ought  to  be  in  writing. 

At  the  time  when  the  Committee  came  to  the 
refolutiort  in  p.  352,  they  determined  likewise, 
that  the  petitioners  (hould  then  continue  their 
proceeding,  and  go  through  their  whole  cafe  both 
of  borough  and  hundred  voters  •.  This  did  not 
pafs  upon  the  fuggeftion  or  debate  of  the  coun- 
fel,  but  was  the  direftion  of  the  court.  They 
proceeded  accordingly ;  and,  after  this  time,  the 
caufe  became,  in  fubftance,  the  trial  of  a  county 
cleftion  in  the  five  hundreds. 

*  The  counfel  for  the  petitioners  not  being  prepared  to  enter 
(b  foon  on  the  evidence  of  this  part  of  their  cafe,  after  finifh- 
ing  their  five  new  objections  to  the  burgefles,  deiircd  to  hare 
farther  time  allowed  them,  by  an  extraordinary  adjournment 
oyer  the  following  day  ;  and  requefted  the  chairman  to  move 
the  Houfe  for  leave  to  make  fuch  adjournment.  This  was 
accordingly  done,  and  the  adjournment  made  to  the  (econd 
day  following,  when  they  produced  their  evidence  upon  the 
hundredors. 

The 
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The  petitioners  proceeded  againft  95  free- 
holders, who  voted  for  their  opponents:  The 
>bje£tion  to  74,  was  founded  upon  the  ftatutc 
20  Geo.  III.  ch.  17.  in  refpeft  of  their  afleff- 
ment  to  the  land-tax ;  in  eight  of  which,  other 
abje&ions,  included  in  the  following  numbers, 
were  united;  to  21  die  obje&ion  was  for  not 
being  legal  freeholders;  to  fix  as  paupfcrs;  to 
one,  as  not  within  the  hundred ;  to  one,  as  hav- 
ing purchafed  within  the  year ;  and  they  endea- 
voured to  eftablifh  feven,  whom  the  bailiff  had 
rejected,  v 

The  fitting  members  objefted  to  103  free- 
holders: To  83  of  this  number,  on  account  of 
afleffments  to  the  land-tax ;  to  fix,  as  not  free- 
holders; to  three,  as  having  their  eftates  re- 
duced under  value  by  mortgage;  to  one,  for 
a  fimilar  redu&ion  by  debts  and  legacies,  under 
the  will  of  the  laft  owner ;  to  two,  for  inferior 
value  in  themfelves;  to  three,  as  paupers;  to 
three,  as  employed  in  the  Poft  or  Stamp  Offices; 
to  one,  as  not  a  year  in  pofleffion ;  to  one,  as 
not  properly  defcribed  on  the  poll ;  and  they  en- 
deavoured to  eftablifh  one,  whom  the  bailiff  had 
reje&ed. 

1  have  placed  the  few  queftions  which  the 
Committee  decided,  in  this  fecond  part  of  the 
caufe,  together  with  thofe  of  the  Bedfordlhire 
cafe  upon  the  fame  fubje&s,    and  under  their 

refpec- 
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refpe&ive  divifions  there,  as  the  placfc  to  Which 
they  more  properly  belong :  Except  that  I  do 
,  not  clafs  the  few  which  depend  on  the  particu- 
lar conftru&ion  of  the  afleffinent  aft,  made  by 
this  Committee,  with  the  correfportding  cafes* 
but  by  themfelvcsj  for  the  reafon  which  the 
1  reader  will  find  prefixed  to  thofc  cafes. 

There  were  many  other  queftions  befides  thole 
mentioned  in  this  book*  argued  by  the  coun* 
fel  upon  the  county  votes;  but  not  determined 
by  the  Committee*  The  moft  important  legal 
queftion,  arofe  out  of  an  obje&ion  made  by  the 
petitioners  to  the  votes  of  the  12  burgeffes  of 
Malmfbury*  who  hold  each  a  parcel  of  land 
in  right  of  their  burgefsfhips,  in  fome  meaftffe 
like  the  prebendal  rights  in  chapter  lands*  The 
obje&ors  argued,  that  the  lands  belonged  to  the 
corporation  aggregate,  and  not  to  the  individual 
members  of  it.  The  nature  of  this  fort  of  te- 
nure was  very  learnedly  difcufied  upon  this  oc- 
cafion  >  but  I  avoid  a  recital  of  the  arguments 
for  the  reafon  before  given. 

The  Committee  having  found,  upon  a  view 
of  the  general  queftions  in  the  caufe,  a  great 
majority  for  the  petitioners  clearly  eftablifhed* 
rcfolved  upon  their  final  determination  accord- 
ingly i  without  entering  into  the  particular  legal 
queftions,  either  of  the  borough  votes  or  hun- 

dredors. 


CRICKLADE.  369 

dredors.    This  refolutlon  pafled,  and  was  com* 
municated  to  the  parties  on  the  31ft  of  March. 
On  the  4th  of  April  *,  the  Chairman  inform- 
ed the  houfe,  that  they  had  determined, 

that 

*  This  diftance  of  time  between  the  determination  of  the 
Committee,  and  the  Chairman's  report  to  the  houfe,  was 
owing  to  die  accidental  ftoppage  of  bnfinefs  there,  by  the 
non-appointment  of  the  Committee  for  the  Buckinghamfhire 
election.  The  day  fixed  for  that  appointment  was  March 
•22  preceding;  on  which  day,  though  J72  members  wexe 
prefent,  fo  many  were  xiifabled  to  ferve,  that  a  felcdl  Com- 
mittee could  not  be  formed.  On  the  following  days  there 
was  the  fame  deficiency ;  and  the  houfe  continued  in  this 
ftate  of  incapacity,  daily  opened  and  adjourned  by  the 
Speaker,  as  the  law  required,  (Eafter  intervening)  till  the  4th 
of  April  following-;  when  a  Committee  was  at  laft  formed 
for  the  trial  of  the  above  election,  and  the  houfe  was  again 
opened  to  bufinefs.  Till  this  day,  the  declaration  of  the 
refolutions  of  the  Cricklade  Committee  could  not  be  made ; 
becanfe  the  fiat.  1 1  Geo.  III.  ch.  42.  feci.  4.  provides,  that 
the  houfe  (hall  not  proceed  to  any  bufinefc  whatever  except 
the  fwearing  of  members,  previous  to  entering  upon  the  bal- 
lot when  fixed  in  the  order  of  the  day ;  and  if  that  (hould 
not  take  place,  the  houfe  muft  immediately  adjourn.  This 
regulation,  excellent  in  its  principle,  was  however  too 
rigid,  in  excluding  from  the  houfe  thole  neceflary  aft*  of 
form,  which  are  required  in  fome  important  affairs,  and 
which'  would  not  have  interfered  with  the  general  defign  of 
the  law.  An  i  it  has  been  amended  in  the  a&  of  the  laft  fcf- 
fion  (28  Geo.  III.  ch.  52.  feci;  12.)  fo  as  to  enable  the  houfe 
previoufly  to  receive  and  aft  upon  reports  from  feled  Com- 
mittees, and  to  attend  the  royal  fummons  in  the  Houfe  of 

Vol.  II.  B  b  Peers. 
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That  the  petitioners  were  dufy  ele&ed  *,  and 
ought  to  have  been  returned. 

The  Chairman  at  the  fame  time  reported  to 
the  houfe,  by  the  direction  of  the  Committee, 
the  following  refolution,  which  they  paffcd  re* 
fpe&ing  the  returning  officer. 

"  That  it  is  the  opinion  of  this  Committee,  that 
tie  conduit  of  the  returning  officer,  in  taking  the 
foil  end  making  the  return^  at  the  laft  eleEHon  of 
members  toferve  in  parliament  for  the  borough  of 
Cricklade  in  the  county  of  Wilts,  was  partial 
and  illegal;  whereby  a  colourable  majority  was 
obtained  on  the  poll  fir  Mr.  Adamfm  and  Mr. 
Coxe." 

The  houfe  hereupon  appointed  a  day  in  the 
following  week,  for  taking  this  report  into  con- 
fideration. 

The  fubfequent  proceedings  in  the  houfe  upon 
this  laft  refolution  of  the  Committee,  occafioned 
many  debates,  and  employed  much  time  there  \ 
having  continued  by  feveral  adjournments  to  the 
end  of  the  feffion.  The  purpofe  which  the  Com* 
xnittee  had  in  view,  of  drawing  forth  from  the 
houfe  fome  pun i foment  upon  the  returning  officer, 
was  at  laft  not  obtained ;  and  therefore  I  fhaB 

Peers.    In  the  preface  to  my  firft  volume,  I  took  the  liberty 
to  recommend  fuch  an  alteration, 
#  49  Journ.  757. 

refett 
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relate  only  a  Jtiort  and  geherifl  aceouht  of  tht 
proceedings  upon  this  report. 

It  happened,  I  kno*  not  how,  to  intereft  and 
engage  vtoy  particularly  the  moft  dHHhguifhed 
memberi  |  and  to  be  involved  in  thbfe  confidt- 
rations,  on  which  parties  exert  themfelves  ih 
public  afl^irS :  And  thus  the  rtieafiirei  propofed 
<Jn  one  fide,  Were  ftfefiuo\ifly  oppofed  bh  th6 
other  t  till  by  repeated  adjouriimentsj  the  whole 
of  the  feflkm  was  fpent  without  etfftduding  any 
thing  upon  the  fubjedt 

On  the  day  after  the  above  appointment*  it 
was  ordered,  that  the  minutes  of  the  proceed- 
ings of  thfe  Committee  be  laid  before  the  houfe  * 
OH  the  i  ith  of  April;  the  report  tfai  taken  inttf 
cOitfiderifidth  The  entry  in  the  Jbtifrtal  Of  this 
day  f  fettcs;  a  motion  ft*  reading  the  JttdrtWft 
of  the  ptoeeedm^s  of  the  houfe,  up&n  the  cite 
of  Sh6WKam  in  1770  and  1771 ;  wfiich  #i4 
riad.  Atfo  a  mbtion  for  reading  thi  pfctifiSris 
prtffemed  to*  the  houfe  upoh  this  efeftiori  Bfr 
Cifcklade,  which  were  fead.  Alfo  4  todtion  for 
rttding  the  Journal  of  die  proceedings,  upon 
tftlhg  into'confideration  the  rtport  6f  the  feleft 
ebfrimitteeupon  theCrtekladfe  fcle&ion  in  1781, 
wfifeh  tfas  ftwi.  Afw  which,  the  queftiotf  beii^g 
pttpofed*  That  the  houfe  agree  with  the  Com- 

•  4a  jouin.  767.  77a.  t  Dbid.  1§$. 
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mittee  in  their  aforefaid  refolution,  the  houfc 
was  moved  that  the  minutes  of  the  evidence 
might  be  read,  and  this  reading  being  obje&ed 
to,  and  a  debate  arifing  thereupon,  it  was  or- 
dered, that  the  debate  be  adjourned  till  the  14th 
of  April  following. 

Thus  far  the  Journal :  The  debate  upon  thefe 
queftions  lafted  fome  hours.  A  member  of  the 
Committee  moved  to  have  the  charge  againft 
the  bailiff  heard  at  the  bar;  but  dropped  it, 
upon  the  recommendation  of  the  fpeaker  to 
have  the  precedents  looked  into,  and  the  fub- 
je£k  adjourned,  in  order, to  be  further  confider- 
ed.  This  gave  rife  to  further  debate,  and  other 
motions.  One  was  to  agree  with  the  refolutions 
of  the  Committee ;  and  another,  to  order  the 
returning  officer  to  appear  at  the  bar,  to  make 
his  defence.  Thefe  nhotions  were  ftrenuoufly 
fupported,  and  oppofed.  The  argument  for 
them  was  founded,  in  general,  upon  the  necef- 
firy  and  expedience  of  placing  implicit  confidence 
in  the  reports  of  a  feleft  Committee,  after  a  re- 
gular judicial  inquiry  upon  oath  $  fo  far,  as 
to  put  the  party  upon  his  defence  to  a  charge 
therein  made,  in  the  firft  inftarjee;  and  after* 
wards  to  punifh,  if  he  (hould  not  exculpate  him- 
{elf:  And  this  was  faid  to  be  analogous  to  the 
pra&ice  of  the  houfe,  in  other  cafes  of  as  great 
importance,  as  upon  private  bills  $  and  to  the 
;     :  .    .  =..  courfe 
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courfe  ufed  before  the  Grenville  aft,  when1  the 
houfe  proceeded  in  the  fame  manner  upon  re- 
ports of  the  Committees  of  privileges. 

The  principle  of  the  argument  againft  this 
meafure  was,  That  the  houfe,  as  judges  upon  a 
criminal  charge,  were  bound  in  juftice  and  con- 
fcience,  to  be  informed  by  evidence  given  to 
themfelves ;  and  ought  not  to  proceed  to  punifii 
a  man,  upon  inference  from  fafts  found  by  ano- 
ther tribunal,  without  being  convinced  by  know* 
ledge  of  their  own  * :  That  it  was,  therefore, 
neceflary  to  proceed  through  the  evidence  of  the 
guilt  charged  upon  the  bailiff,  by  a  regular  in- 
quiry in  the  boufe,  before  the  houfe  could  inflift 

•  The  fame  principle  might  be  urged  againft  a  frequent 
practice  of  the  houfe,  fmce  the  inftitution  of  the  new  elec- 
tion court.  If  a  witnefs  there  mould  commit  perjury,  or 
prevaricate  (See  feft.  26.  of  the  ad  10  Geo.  III.)  the  courfe 
was  for  the  Chairman  to  report  it  to  the  houfe,  and  to  move, 
that  he  be  committed  to  Newgate :  Upon  which,  the  mo- 
tion pafled,  and  the  Speaker  made  his  warrant  accordingly. 
Yet  this  was  never  objecled  to ;  but  pafled  without  any  in- 
quiry, by  the  houfe,  into  the  particulars  of  the  offence;  and 
merely  upon  the  authority  of  the  Chairman's  report.  The 
laft  inftance  of  this  kind,  I  believe,  is  that  which  happened 
in  the  cafe  of  Ilchefter,  mentioned  in  my  firft  vol.  p.  470. 
In  the  alt  of  the  laft  feflion,  2 8'  Geo.  IIL  ch.  52.  a  very 
proper  amendment  was  made  of  the  above  fe&ion,  by  im« 
powering  the  Chairman  of  the  Committee,  in  fuch  cafe,  to 
commit  to  the  Serjeant  at  Arms  direttJy. — See  fed.  16.  of 
the  Uftmentioned  aft* 

B  b  3  any 
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any  cenfure  of  punifhmcnt  upon  him.  That 
die  antifnf  qpurfc,  was  only  different  in  form, 
and  not  in  fobftancc  from  this ;  hecaufe  the  Com- 
mittee of  privileges  w^s  a  Committee  open  to 
(he  whole  houfe  j  and  3  report  from  that  Com- 
mittee (o  the  houfe,  was  ogly  a  reference  from 
(fee  houfe  in  one  form,  to  the  fame  body  in,  ano- 
ther form. 

Xhefe  arguments  were  illuftrated  and  in- 
ferred i&  many  able  fpeeches  09  each  fide. 
Soth  parties,  however,  fcemed  to  agree  in  think- 
ipg,  th^t  it  would  be  wifer  and  better,  to  let 
the  feled  Committees  in  future  exercife  that 
authority  gver  returning  officers  whom  they 
might  adjudge  culpable,  which  now  refted  in 
the  houfe  i  and  that  fuch  an  alteration  of  the 
law,  might  with  propriety  be  introduced  into 
tfte  bill,  then  *  paffiog  through  the  houfe,  for 
pending  the  Grenvillc  aft. 

On  the  14th  of  April,  when  the  adjourned 
debate  abovemenlioncd  was  refumed,  a  member 
who  had  taken  a  principal  part  againft  the  re- 
turning officer,    moved,   "  That  a  Committee 

%  The  bill  here  alluded  to,  was  the  fubje&  of  many  de- 
bates during  this  feffion ;  but  was  at  lall  dropped,  before  it 
was.  ready-  to  pafs  the  Houfe  of  Commons.  It  has  been  fince 
improved  and  extended,  and  again  introduced  into  the  houfp 
under  the  care  of  the  fame  right  honourable  member  who 
fcrft  propofcd  it,  and  was  parted  into  a  law  of  the  laft  feflion, 
flat.  z8Geo.  Ill,  ch.  52.  The  amendment  above  propofed 
^oos  not  make  part  of  it. 

be 
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be  appointed  to  fearch  the  Journals,  touching 
the  ufage  of  the  houfe  in  cafes  of  reports  of 
Committees  of  privileges  or  elections,  refp$6l- 
ing  the  conduct  of  returning  officers  >  and  to  re- 
port  the  fame  to  the  houfe/' 

This  was  accordingly  ordered  without  dif» 
pute.  The  original  debate, was  again  adjourn- 
ed for  a  week  *,  and  then  further  adjourned 
to  the  26th  inftant.  On  the  25th,  the  Com? 
mittee  above  appointed  to  fearch  for  prece- 
dents, made  their  report  * ;  which  is  printed  at 
length  in  the  Journal  of  that  day  j*  $   and  the) 

original 

*  40  Joum,  850,  873,  894,  916. 

t  -t  Ibid.  p.  889,  This  report  contain*  a  great  number  of 
cafes,  judicioufly  arranged  in  feparate  chuTes  according  to 
their  fubjecls.  It  does  not  appear  that  in  any  one  of  them, 
the  houfe  required  that  previous  inquiry  into  the  juftice  of 
a -report  againil  returning  officers,  in  order  to  call  them 
before  the  houfe  to  make  their  defence,  which  on  one  fide 
was  contended  for  in  the  prefent  cafe.  The  greater  part  of 
the  a^ove  cafes  happened  before  the  year  1673  ;  till  which 
time,  the  pra&ice  of  the  houfe  was  the  fame  in  its  princi- 
ple, as  it  *K0uld  be  at  this  time,  to  take  a  fimilar  courfe  upon 
the  reports  of  Select  Committees :  Becaufe,  till  then,  the 
election  Committees  were  compofed  of  a  limited  number  of 
members,  and  were  not  open  Committees.  In  this  period, 
therefore,  the  reports  cannot  be  oonftdered  to  have  been 
made  by  the  houfe  in  one  form,  to  the  fame  houfe  in  a  differ- 
ent form ;  which  was  an  argument  employed  againft  the  effect 
of  the  precedents,  on  which  one  fide  had  relied  in  the  debate. 

B  2  4  The    , 
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original  debate  was  adjoured  to  the  29th  *. 
Then  again  adjourned  to  the  2d  of  May*; 
again  adjourned  to  the  19th  following.  On  the 
2d  of  May,  the  fele&  Committee  were  ordered 
c<  to  extract  from  the  minutes. of  the  faid  Com* 

mittee, 

The  cafe  of  Shoreham  in  17714  tried  before  a  Sdecl  Com* 
mittee,  is  fo  much  in  point  to  the  argument  of  thofe  who 
moved  to  agree  with,  and  to  aft  upon,  the  refolatioo  of  the 
Committee,  that  I  have  ex  traded  it  from  the  report  for  the 
reader's  obfervation,  in  the  words  of  the  Journal,  p.  895* 
"  Shoreham,  Jan.  29,  1771.  Report  received,  dating,  that 
the  conduct  of  the  returning  officer  in  taking  the  poll,  and 
making  the  return  at  the  laft  ele&ion,  was  illegal — Ordered, 
"  That  the  returning  officer  do  attend  this  honfe  on  Thurs- 
day, 14th  February." — Feb.  8,  Returning  officer  called  in— » 
His  charge  read — Directed  to  withdraw— rC  a]  kd  in  again, 
and  having  faid,  that  he  was  not  guilty  of  the  charge  con- 
tained in  the  faid  refolutio'ns,  the  original  poll  taken  at  the 
election  was.  produced  ;  and  John  Browne  examined  in  fup- 
port  of  the  charge.  And  then  the  faid  Hugh  Roberts,  the 
returning  officer,  was  heard  in  his  defence.  And  hating 
propoied  to  produce  evidence,  in  fupport  of  what  he  had  al- 
ledged  in  his  defence,  he  was  again  directed  to  withdraw— 
Feb.  ix — Called  in  again,  and  produced  fcveral  witneflos, 
who  were  examined,  in  his  defence.— Directed  to  withdraw. 
— Refolved,  •'  That  H.  Roberts,  the  late  returning  officer, 
&c— -having.  Sec.  &c.— hath  thereby  afted  illegally,  and  in 
breach  of  the  privilege  of  this  houfe." — Ordered,  "  That 
tre  faid  H,  R,  be  for  his  faid  offence,  taken  intathe  cuftody 
of  the  Seijeant  at  Arms." — Feb.  1$.  A  petition  from  the 
returning  officer  read.*— Ordered  to  be  brought  to  the  bar 

to-morrow. 

*  4oJourn.  9**,  icoi. 
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mittee,  fuch  particulars  as  appear  therein,  of 
partial  and  illegal  conduit  in  the  returning  of- 
ficer for  the  faid  borough :— And  to  report  the 
fame  to  the  houfe,  together  with  the  evidence 
thereon*.  On  the  19th  the  debate  was  ad- 
journed to  the  3d  of  June ;  and  on  that  day  to 
the  9th  following  *.  On  the  9th  the  fubjed 
was  not  refumed.  On  the  13th,  a  report  was 
made  by  the  feleft  Committee,  of  extrafts  from 
their  minutes  of  the  evidence,  according  to  the 
order  abovementbned  * ;  which  report  is  printed 
ip  the  Journal  of  that  day :  After  which  there 
is  nothing  in  the  proceedings  of  the  houfe  of 
this  feflion,  relating  to  the  firft  report  againft  the 
returning  officer. 

to-morrow. — Feb.  14.  Brought  to  the  bar,  where  he,  upon 
his  knees,  received  a  reprimand  from  Mr.  Speaker,  and  was 
ordered  to  be  difcharged  out  of  cuftody. 

A  fimilar  proceeding  (in  the  firft  refolutions)  was  had 
upon  the  report  of  the  Cricklade  Committee  in  1782,  upon 
the  authority  ot  which,  the  ftatute  for  changing  the  right  of 
election,  as  before-mentioned,  was  founded.  But  in  that 
cafe,  there  were  no  fteps  taken  for  the  punilhment  of  an  in- 
dividual* 

#  4oJourn«  1047,  1063. 
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THE 

CASE 

Of  the  COUNTY  of 

BEDFORD, 

In  1785. 


The  Committee  was  chofen  on  Friday,  March  i$ 
X7S5,  and  confifted  of  the  following  Members : 

Lord  Vifcount  Middleton,  Chairman. 

Hon.  Horatio  Walpole. 

John  Vaughan,  Efq; 

Edward  Cotsford,  Efq; 

George  Dempfter,  Efcj; 

John  M(Bride,  Efq; 

John  George  Philips,  Efq; 

Sir  John  Frederick,  Bart. 

Philip  Ra(hleigh,  Efq; 

George  Vanfittart,  Efq; 

Richard  Payne  Knight,  Eftj; 

Henry  Addington,  Efq; 

Orlando  Bridgeman,  Efq; 

Nominees. 
Sir  James  Erfkine,  Bart.  Of  the  Petitioner. 
Wm.  Mainwaring,  Efq;  Of  the  Sitting  Merrier. 

Petitioner. 
Hon.  St.  Andrew  St.  John. 

Sitting  Member. 
Lord  Ongley. 

Counsel. 

For  the  Petitioner^ 

Mr.  Graham,  and  Mr.  Le  Blanc. 

For  the  Sitting  Member^ 
Mr.  Rous,  and  Mr.  Douglas. 


(    3«i    ) 

THE 

CASE 
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Of  the  COUNTY  of 

BEDFORD, 

In  1785. 

TH  £  petition  contained  a  general  account 
of  the  proceedings  which  led  to  the  de- 
termination of  the  former  Committee  upon  this 
ele&ion ;  dating  the  numbers  on  the  poll,  viz. 
for  Lord  Oflbry  1050,  for  Mr.  St.  John  974, 
and  for  Lord  Onglcy  973 ;  Lord  Ongley's  peri- 
tion,  and  the  alteration  of  the  return  in  his 
favour ;  by  which  Mr.  Sl  John's  majority  -of 
out  was  transferred  to  Lord  Ongley,  and  the  latter 
became  the  fitting  member:  The  whole  of  which 
proceedings  may  be  feen  in  my  Report  of  die 
cafe  in  the  firft  volume. 

The  petition  likewife  contained  a  charge  of 
bribery  againft  Lord  Ongley:  And  alledged, 
that  the  Iheriff  had  admitted  many  illegal  votes 

in 
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in  his  favour,   and  rejected  many  legal  votes 
tendered  for  Mr.  St.  John  *. 

On  the  fame  day  irt  which  this  petition  was 
read  in  the  Houfe,  (Feb.  ift.)  it  was  <c  Or- 
dered, r  That  the  petitioner  fhauld,  by  himfelf  of 
agents,  on  or  before  the  28th  day  of  February, 
deliver  to  the  fitting  member  or  his  agents,  lifts 
of  the  perfons  Intended  by  the  petitioner  to  be 
obje&ed  to,  who  voted  for  the  fitting  member  5 
givirig,  in  die  faid  lifts,  the  feveral  heads  of  ob- 
jection, and  diftinguifhing  the  fame  againft  the 
names  of  the  voters  excepted  to :  And  that  the 
fitting  member  fhould,  by  himfelf  or  his  agents, 
within  the  fame  time  deliver  the  like  lifts  on 
his  part  to  die  petitioner  or  his  agents  f-" 

This  order  pafled  in  conference  of  a  genffid 
rtfblutkm  for  the  purpofe  in  county  tk&kffls, 
which,  the  Houfe  annually  makes  at  the  beginning 
of  every  feffion.  It  appears  in  the  votes  of 
January  26,  of  this  feffion  (A.) 

The  parties  mutually  exchanged  their  (eviral 
lifts  purfuant  to  this  order  (B.) 

The  reader  has  feeri,  perhaps,  m  the  forrnfr 
vtolutne,  in  what  maniter  the  fifft  petition  Agakrit 
Mr.  St.  John  w»  determined*  By  that  d&tfion, 
Lord  Ongley  was  confidered  to  have  befcti  dot^ 

"[A0  J0ttrn'  +72*    i*  of  Febraaiyt  1785. 
+  4*Journ.47j. 
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defied  before  the  fheriff,  and  intitled  to  the  re- 
turn ;  but  without  prejudice  to  any  inquiry  into 
the  merits  of  the  ele&ion.  The  prefent  peti- 
tion therefore  ftands  wbvlfy  unconne&ed  with  the 
former;  and  in  the  fame  point  of  view,  is  if 
Lord  Ongley  had  been  originally  the  member 
returned,  and  Mr.  St.  John  had,  at  firft,  peti- 
tioned againft  him  upon  the  merits  of  the  elec- 
tion. Thefe  are  the  fubjeft  matter  of  the  pre- 
fent caufe. 

I  have  found  it  difficult*  fo  to  arrange  and 
abridge  the  great  mafs  and  variety  of  cafes  de- 
termined by  this  Committee,  as  to  bring  it 
within  the  compafs  of  my  undertaking.  A  full 
and  particular  narrative  of  the  whole  trial  would 
be  ufclefs  to  all  but  the  parties  concerned ;  and 
this  method  of  treating  a  caufe,  neither  fuits  my 
defign  or  inclination.  I  have  endeavoured, 
therefore,  to  ftate  the  proceedings  in  fuch  a 
manner,  as  feemed  fitted  for  profeflkmal  ufe. 
As  to  all  other  queftions,  relating  only  to  the 
hiftory  of  the  eleftion,  or  the  local  and  tempo- 
rary interefts  of  the  county  or  the  parties,  which 
will  neceflary  be  forgotten  in  a  few  years,  even 
among  themfclvcs,  I  have  omitted  them  afto-> 
gether. 

In  relating  the  feveral  decifions,  I  have  not 
regarded  the  order  of  time,  or  the  particular  00 
cafions  which  produced  them ;  but  the  fubjifts 
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to  which  they  belong,  according  to  my  arrange* 
ment  of  them.  For  which  purpofe  I  have  placed 
all  thole  upon  votes  obje&ed  to,  or  queftions  re* 
lating  to  them,  that  were  capable  of  being  (6 
dafled,  feparate  from  the  pre&nt  general  account 
of  the  caufe  -,  and,  together  with  them,  the  cor- 
refponding  decifions  of  the  Crickjade  and  Buck- 
inghamlhire  committees.  By  this  arrangement, 
die  reader  will  fee  altogether  and  at  once,  the 
whole  body  of  determinations  upon  county  votes, 
made  in  the  prefent  parliament;  (or  fuch,  at 
leaft,  as  in  my  opinion,  reprefent  the  whole) 
inftead  of  fearching  for  them  in  three  detached 
cafes.  In  this  refpeft,  I  confider  the  above  cafes 
as  feveral  parts  of  the  fame  fubjed,  capable  of 
better  effedt,  by  being  fo  far  united.  In  report- 
ing the  general  ftate  of  the  caufe  in  each  of 
them,  I  treat  of  fuch  matters  only  as  do  not 
contain  their  decifions  upon  the  freehold  votes ; 
which  the  reader  may  have  obferved  of  the 
Cricklade  cafe. 

I  have  omitted  altogether  many  queftions  oC 
merely  legal  rights ;  as  thofe  arifing  upon  wills, 
(of  which  there  were  fome  decided)  and  fuch 
others,  of  which  the  courts  of  common  law  have 
the  peculiar  and  proper  cognizance ;  and  have 
endeavoured  to  report  only  the  cafes  of  a  par- 
liamentary or  election  kind  :  Becaufe  the  judg- 
ments of  thofe  courts,  and  the  reports  of  their 

pro- 
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proceedings,  are  the  only  authority  to  which 
lawyers  fubmit,  upon  judicial  qucftions. 
-  I  have  fometime*  doubted  of  the  propriety  of 
publifhing  the  deoifions  upon  the  afieflment  aft  ; 
becaufe  the  effeft  of  that  aft  upon  the  right  of 
voting,  is  to  ceafe  after  the  commencement  of 
the  new  law,  to  be  eftablifhed  in  July  1790,  by 
fiat.  a8  Geo.  III.  c.  36..V  But  fince  the  (late  o£ 
public  affairs  has  caufcd  a  general  apprehen&m* 
thtt  a  new  parliament  may  be  calkd  before  that 
time,  (in  which  cafe,  county  eleftions  wll  be 
regulated  by  the  old  law)  it  feemed  to  me  proper 
to  include  the  cafes,  explaining  that  law,  in  this 
Report.  It  is  laid,  Kkcwife,  that  ia  many  coun- 
ties  the  new  aft  has  excited  complaints,  which  arc 
to  be  addrefled  to  the  Houfe  of  Commons 
againft  its  eftablifhment.  It  will  be  found,  per- 
haps,  that  thefe  objections  are  not  railed  againft 
the  principle  of  the  aft,  (which  has  always  feemtd 
to  me  an  excellent  one)  but  againft  the  difficult 
and  cmbarrafled  manner,  by  which  many  of  its 
regulations  are  to  be  carried  into  execution. 

The  prefent  (peiqg  the  firft  EngliQi  county 
ekftion  which  has  been  regularly  tried  through  by 
a  feleft  Committee,  and  determined  upon  a  con- 
sideration of  the  whole  caufe  *,  I  think  it  neccf- 

£ry 

•  See  the  five  concluding  pages  of  the  Refolvo  of  the 

Gloucefterfhirc  Committee,  publifhcd  by  their  chairman; 

Vol.U.  Cc  fiwa 
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fary  to  give  *  particular  account  of  the  mode 
of  proceeding  obferved  by  the  Committee, 
throughout  their  inquiry.  And  I  hope  this  rea- 
fon  will  ferve  for  my  eircufe,  if,  from  an  atten- 
tion to  fuch  points,  I  may  fometimcs  be  tbofcgfct 
tedious. 

The  original  poll  books  of- the  efe&on  we* 
prodtictd  in  court  by.  the  clerk  bf  tbejtetoe. 
.  When  the  counfel  for  the  petiribher  had  opened 
At  geflend  ftate  of  their  cafe,  it  befcame  aqueftkrt* 
in  what  manner  it  fhould  betoncb&ed  j  whether 
the  petitioner  fcould  go  thrdugh  the  whole  tf  his 
cafe  at  once,  and  then  receive*  general  infiw 
from  the  fitting  niember  i:fdr  'wfcthet  hcibaciHL 
prodeed  by  fcparate  hundreds  of  booths,  eonfi^ 
dering  each  hundred  is  a  feparate  catffe,  and  ob* 
taioing  a  decifion  upon  Ac  voces  in  each,  fcpr- 
rttely*  as  he  proceeded.   ..."    . 

Thi  counfel  for  the  jpetitioher  propofed  the 
latter  method,  and  naAned  the  htindred  of  Bar- 
ford  as  that  with  which  they  would  begin :  This  was 
obje&ed  to  by  the  other  fide.  For  the  petitioner 
itwasfaid,  That  this  method  fcould  tend  much 
to  facilitate  and  fhorten  the  prdceeding*;  thai, 
according  to  the  decifions  of  the  Comfnittec  in 
-the  firft  hundred,  the.parties  might  regulate  all  fb- 
CUte  cafes  of  the  fame  fort ;  whereas,  without  fome 

Hn>m  whence  tt  appears,  that  the  trial  of  that  petiribn'w» 
'ibandcoed  bjr  the  pctkioneF/befbto  the  fegufa  cooctafioa 
ltf  'the  caufc.  .  .  . 

fuch. 


BEDFORDSHIRE,  1785.       387 

foch  ftandard,  they  would  be  obliged  to  bring 
forward  a  multitude  of  fimilar  cafes,  from  not 
knowing  whether  it  were  ufefiil  or  not.  That 
it  would  be  much  eafier  for  the  Committee  to 
decide,  as  well  as  for  the  CQunfei  to  argue,  and 
die  agents  to  prepare  evidence,  upon  the  cafes 
of  each  Separate  booth  or  hundred,  than  upon 
the  aggregate  mafs  of  the  whole  county ;  which 
latter  method  produced  infinite  difficulty  in  the 
Gloucefterfhire  cafe,  and  rendered  a  fuU  inves- 
tigation of  the  caufe  almoft  impoflible. 

For  the  fitting  member  it  was  faid,  That  the 
Committee,  having  a  power  over  the  caufe  be- 
fore them,  ought  fo  to  order  the  conduft  of  it, 
as  to  deal  equal  juftice  to  both  parties ;  that  it 
would  be  unjuft  to  fufler  one  party  to  take  that 
courfe  which  he  might  think  moft  fuitable  to  his 
own  intereft,  and  to  proceed  partially  through 
his  cafe,  feeling  his  way  as  he  advanced,  and  di-* 
re&ing  his  evidence  accordingly :  That  the  ge- 
neral courfe  of  proceeding,  in  all  caufes,  was 
for  the  plaintiff  to  prove  his  whole  cafe,  before 
the  defendant  was  called  upon  to  anfwer  it  j  and 
no  precedent  could  be  (hewn  to  authorize  fuch 
a  departure  from  it,  as  was  now  required ;  no 
eleftion  caufe  having  ever  been  fo  conduced : 
That  the  accumulation  of  queftions  fo  much 
dreaded  by  the  petitioner's  counfel,  might  eafily 
be  avoided,  by  obtaining  general  decifions  upon 
C  c  2  fuch 


388  CASE      XII. 

fuch  legal  queftions  as  were  likely  to  occur  often; 
which  the  Committee  would  naturally  refolve 
for  their  own  convenience,  as  well  as  that  of  thtf 
parties.  That  in  the  prefent  inftance,  it  would 
be  peculiarly  hard  upon  the  fitting  member,  who 
had  relied  upon  the  eftablifhed  praftice  in  fuch 
cafes,  and  had  not  yet  prepared  evidence  in  his 
defence ;  naturally  expecting  to  do  it  more  ef- 
fe&ually  during  the  inquiry  into  the  cafe  of  the 
petitioner. 

The  Committee,  after  deliberating  upon  the 
queftion,  came  to  the  following  rtfolution  : 

"  "That  the  counfel  for  the  petitioner  do  begin 
vritb  the  hundred  of  Harford;  and  thai  upon  bis 
having  concluded  bis  objections  to  the  votes  within 
this  hundred \  the  counfel  for  the  fitting  member  do 
proceed  to  Jubftantiate  the  votes  Jo  objected  to  j  and 
then  proceed  on  the  lift  of  objections  within  the  fame 
hundred-,  and  the  petitioner's  counfel  will  then  enter 
upon  the  defence  of  the  votes  fo  objeSed  to,  and  con- 
clude bis  cafe,  as  far  as  it  relates  to  that  hun- 
dred." 

When  the  Chairman  communicated  this  refo- 
lution  to  the  parties,  he  faid,  he  was  authored 
to  declare,  "  That  the  Committee  bad  not  pofi- 
tively  fixed  upon  this  mode  of  proceeding  for  the 
whole  caufe-,  but  if  they  fbould  find  it  inconvenient 
in  this  hundred,  they  would  afterwards  alter  it. 
And  if  any  particular  imenvenimi  Jbould,  in  this 

Jh-A 


BEDFORDSHIRE,  1785.       389 

jirft  inftance>  happen  to  the  fitting  member  from  fol- 
lowing the  rule  laid  down,  they  would  endeavour  to 
accommodate  him  in  its  application." 

The  petitioner  accordingly  proceeded  in  his 
evidence  of  objeftions  tq  votes  in  the  hundred 
of  Barford,  as  ftated  in  the  lift  delivered  to  the 
fitting  member,  purfuant  to  the  order  of  the 
houfe. 

The  mode  of  proceeding  by  hundreds  was 
not  afterwards  complained  of  on  the  part  of  the 
fitting  member  $  on  the  contrary,  it  feemed  in 

_  practice  to  be  mutually  convenient  to  the  par- 
ties, as  well  as  approved  by  the  court.  While 
the  petitioner  was  going  through  his  cafe  in  the 
hundred  of  Barford,  he  gave  timely  notice  to  the 
fitting  member,  that  he  intended  to  proceed 
next  upon  the  hundred  of  Manlhead.  In  the 
courfe  of  his  proceeding  in  that  hundred,  he 
alio  gave  notice  of  the  next  he  meant  to  take  1 
foon  after  which,  on  the  iath  of  April,  before 
Manlhead  hundred  was  gone  through,  the  coun- 
fel  for  the  fitting  member  applied  to  the  Com* 
mittee,  to  direft  the  petitioner  to  name  the  or- 
der, in  which  he  meant  to  take  all  the  remain- 
ing hundreds.  This  application  was  thought 
reafonable,  and  the  court  accordingly  required 
the  petitioner  to  give  notice  of  the  order  of  his 
proceeding,  as  early  as  pofliblc ;  and  named  the 
nest  day  for  it.  The  petitioner  agreed,  and 
C  c  3  being 
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being  then  prepared  to  date  die  order,  delivered 
a  paper  containing  it  to  the  oppofite  party, 
which  was  acceded  to.  This  outer  dircfted  die 
remainder  of  the  trial,  without  any  difficulty 
arifing  on  aither  fide.  It  was  as  follows:  ji 
hundred,  Clifton  and  Wixamtree ;  4th,  Bedford; 
5A,  Flitt;  6th,  Redbornftoke;  8tb,  WiBey; 
9th,  Stoddon. 

Sometime  afterwards,  on  the  25th  of  April, 
the  cafe  of  the  voters  rejected  at  the  poll,  pre- 
fented  itfelf  for  confideration,  as  requiring  fome 
feparate  regulation.  No  queftion  of  this  fort 
had  occurred  (chofe  for  die  petitioner  being  in- 
cluded in  his  lifts  of  obje&ions)  befcrfc  the  fit- 
ting member  began  his  cafe  in  the  hundred  of 
Flkt.  He  there  offered  evidence  in  fupport  of 
a  vote  tendered  and  refilled  at  ft©  poll.  The 
Other  party  obje&ed  to  it,  beeaufe  the  vote  wfc 
not  fpecified  in  the  fitting  member's  lifts  of  ob- 
jections, fo  that  they  had  no  notice  of  it  %  and 
therefore  contended,  that  it  was  not  competent 
to  them  to  enter  upon  it:  That  the  cafe  was 
within  the  fpirit  of  the  order  of  the  houfe*  re- 
quiring the  exchange  of  lifts  {fee  p.  38a.);  and 
the  petitioner  had  complied  with  it  on  his  part, 
as  tb  fuch  cafes. 

The  counfel  for  the  fitting  membet  *h- 
fwered, 

That 
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*  That  the  order  did  hot  extend  to  fuch  cafes ; 
but  merely  to  the  lifts  of  votes  received  upon 
the  poll,  by  the  words  who  voted  and  beads  of 
objection ;  That  this  man  could  not  be  faid  to  have 
voted  %  nor  was  it  poffible  to  ftatc  the  objection  as 
to  him,  becaufe  the  obje&ion,  if  any,  was  to 
come  from  the  other  fide  j  which  obje&ion  had 
been  already  made  at  the  poll,  and  had  prevail- 
ed. That  the  fitting  member  wanted  to  have 
him  received  on  the  poll,  and  therefore  accord- 
ing to  the  true  fpirit  of  the  order,  the  party  ob- 
jecting ought  to  have  dated  the  ohje&ion  in- 
tended by  him  to  be  made  to  the  prefent  ap- 
plication. That  the  petitioner  had  notice  enough 
of  the  cafe,  by  the  tender  at  the  ele&ion,  which 
doubtlefs  had  been  entered  in  his  check  book. 
That  the  courfe  now  fought  for,  had  not  been 
praftifed  in  die  Gloucefterfhire  cafe;  and  in 
that  of  Buckinghamfhire,  in  which  no  queftion 
arofe  upon  it,  only  one  of  the  parties  (as  in  the 
prefent  caufe)  had  obferved  it. 

The  petitioner's  counfel  replied, 
That  the  reafoning  upon  an  implied  notice 
irom  the  check  books,  was  equally  applicable 
to  all  other  cafes  of  objeftions.— That  the  only 
true  conftru&ion  of  the  order  was,  to  require 
a  mutual  notice  of  every  vote  intended  to  be 
the  fubjeft  of  evidence  or  inquiry,  in  the  courfe 
of  the  trial,  for  the  mutual  convenience  of  par- 
C  c  4  tiesi 
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tics ;  within  die  reafon  of  which  rule  thefe  cafes 
fell,  equally  with  the  others.  That  in  the  Glou- 
cefterfhire  cafe,  the  want  of  fuch  notices  in  the  lifts 
exchanged,  had  been  felt  by  the  Committee; 
who  had  dire&ed  the  parties  to  deliver  to  each 
other,  a  lift  of  fuch  rejected  votes  as  they  in- 
tended to  bring  forward. 

The  Chairman  informed  the  parties^  that  the 
Committee  had  refolved, 

Thai  they  Jhould  deliver  to  each  other,  m  the 
next  day,  a  lift  of  all  fuch  perfons  as  they  meant  ta 
'add  to  the  poll  in  this  and  the  following  hundreds-, 
and  that  the  confideration  of  all  f neb  votes  Jhould 
be  deferred,  till  all  the  votes  already  objeSed  /? 
were  decided. 

At  the  latter  end  of  the  caufe,  after  the  fit- 
ting member's  cafe  in  the  laft  hundred  was  clofed, 
and  it  became  the  petitioner's  turn  to  give  evi- 
dence in  reply,  his  counfel  called  on  the  other 
fide  to  proceed  then,  with  the  remainder  of  his  . 
cafe  upon  the  reje&ed  voters,  who  were  the  fub- 
je&  of  the  above  refolution ;  and  thus  finifh 
his  whole  cafe,  before  the  petitioner  ihould 
enter  upon  the  reply  or  requalification.  This 
was  refufed  by  the  fitting  member's  counfel; 
who  relied  upon  the  terms  of  the  refolution, 
<c  till  all  die  votes  already  objefted  to,  fhall  be 
decided." 

Op 
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On  the  other  hand,  it  was  faid,  that  as  the 
numbers  of  the  poll  were  known  to  be  very 
nearly  ballanced,  it  would  be  dangerous  to  hold 
out  fuch  a  temptation  to  parties  and  witnefies, 
as  the  previous  decifion  of  all  but  the  few  re- 
jected votes  would  offer;  as  it  might  happen, 
that  the  election  would  depend  upon  two  or  three 
votes.  That  in  this  view  of  the  fubjeft,  the 
court  ought  to  conftrue  their  refolution,  as  they 
might  think  it  moft  expedient  to  juftice. 

The  Committee  refolved,  not  to  communi- 
cate to  the  parties,  their  decifions  upon  the  votes 
of  this  laft  hundred,  till  the  condufion  of  the 
whole  caufe  on  their  parts ;  when  the  decifions 
upon  the  reje&ed  votes  would  be  declared,  at 
the  fame  time  with  thofe  of  the  hundred.  And 
they  then  diredted  the  petitioner's  counfel  to  pro- 
ceed with  their  evidence  to  requalify. 

The  cafe  in  this  hundred  was  finilhed  in  the 
fame  manner  as  the  reft.  After  that,  the  Com- 
mittee deliberated  upon  the  feveral  cafes ;  but 
did  not,  as  in  the  former  hundreds,  declare  their 
decifions  upon  them  to  the  parties  and  counfel 
upon  their  being  called  into  the  court.  The 
fitting  member  then  entered  upon  the  cafes  of 
his  rejefted  voters,  which  were  fix  in  number. 

Qne  of  them,  John  Dilly,  had  belonged  to 
the  poll  book  of  the  united  hundreds  of  Clifton 
and  Wixamtree  j  which  had  been  pafled  through 

before 
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before  that  of  Flitt,  in  which  the  above  rcibhi- 
tion  (in  p.  39a.)  was  made,  and  t»  which  it 
refers.  When  the  fitting  member  offered  evi- 
dence relating  to  him,  it  was  oppofed,  00  die 
ground  of  its  not  being  within  the  refolution* 
which  (it  was  faid)  extended  only  to  the  hun- 
dred of  Flitt,  and  the  others  that  flood  after  k, 
according  to  the  meaning  of  the  words  "  this 
and  the  following  hundreds."  The  Committee 
feemtd  to  be  unanimously  of  this  opinion :  And 
Lord  Ongley's  counfel  acquiefied  in  k,  rdin- 
quifhing  their  prctenfions  to  the  vote. 

From  hence  it  is  to  be  underftood,  that  ac- 
cording to  die  opinion  of  this  Committee,  it  11 
neQcfiary  for  parties  to  give  notice  to  their  op* 
ponents,  of  thofe  rejefted  voters  whom  they  in- 
tend to  reftore  to  the  poll.  With  refpe&  to  the 
time  of  fuch  notice,  there  was  nothing  to  aicer- 
cain  tbaty  in  the  above  cafe  >  further  than  that 
it  may  be  after  the  beginning  of  the  trial. 

The  petitioner's  lift  of  votes  to  whom  he  ob- 
je&ed,  amounted  to  354 ;  the  fitting  member's 
to  398 ;  reckoning  in  each  the  votes  tendered 
and  reje&ed,  and  the  miftakes  on  the  poll.  The 
former  proceeded  upon  329  votes  before  the 
Committee ;  the  latter  upon  248 :  So  that  the 
court  decided  upon  577  cafes.  Many  of  them, 
indeed,  produced  no  debate;  it  often  happening, 

that 
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that  the  counfcl  finding  an  obje&ion  wdl  found* 
cd,  fubmitted  to  it  in  the  firft  inftance. 

According  to  my  calculation  of  the  numbers, 
the  following  lift  contains  a  general  ftate  of  tht 
prevailing  objections  to  the  votes  ftruck  off  the 
poll  upon  this  trial 

Not  duly  affefled  to  the  land-tax      -        1 74 
Annuities  not  regiftered         -  4 

Having  no  right,  or  no  freehold  m-1 
-  tcreft  in  the  eftates  voted  for        J 

-  {Of  which  number  there  were 
11  Copyholders,  and 
10  Lcafeholders.] 
Under  die  yearly  value  of  40  fhiU* 

lings,  (of  which  were  reduced  un-  Y        42 

der  value  by  mortgage,  6,)  J 

Purchafed  within  12  months  of  thel 
•   elc&bn  -        -        -        J  $ 

Difqualified  by  offices    -  3 

Under  age  -       -        *■  2 

Improperly  described  on  the  poll        ♦        6 
Polled  twice         -        -  *   . 

*99 
There  were  befides,  of 

Votes  not  entered  on  the  "|  f 

poll  J  and  added  now  J       l 

Ditto  rejefted  at  the  poll  J  I       5 

The 
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The  want  of  regular  afiefiment  to  the  land* 
tax,  was  an  obje&ion  proceeded  upon  to  277 
votes.  In  2*3  of  thefe,  it  was  the  only  real 
obje&ion  $  in  the  remaining  54,  it  was  coupled 
with  other  objections :  So  great  has  been  the 
effeft  of  theftatute  20  Geo.  III.  ch.  17.  in  the 
determination  of  county  elections.  The  title  of 
it, cc  To  remove  certain  difficulties  relative  to  voters" 
at  them,  has  given  room  for  facetious  remarks, 
which  may  perhaps  be  remembered*  fince  its 
real  merit  may  not  happen  to  be  fairly  tried  by 
time  and  experience :  The  continuance  of  it  in 
this  refpeft,  depending  on  the  introdu&ion  of 
the  new  law  abovementioned,  in  the  courfc  of 
the  next  fummer  (C.) 

The  eflfeft  of  the  feveral  decifions  of  Ac 
Committee,  at  the  conclufion  of  this  trial,  by 
ftriking  off  from,  and  adding  to  the  poll,  left 
the  numbers  for 

The  petitioner  •—  829 

The  fitting  member         —         825 

Majority  for  the  petitioner         4 

In  confequence  whereof 

The  petitioner  was  declared  duly  eleffed,  and  in- 
titled  fo  the  return. 

Of 
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Of  which  the  Chairman  informed  the  houfe, 
on  Thurfday,  the  19th  of  May*.  The  Com* 
mittee  kaving  fate  continually,  and  with  unre- 
mitting diligence,  for  two  months. 

In  the  courfc  of  the  trial,  two  of  the  mem- 
bers were  taken  ill,  and  unable  to  attend ;  Mr. 
Rafbleigh  on  the  7th  of  April ;  and  Mr.  Demp- 
fier  on.  the  14th.  And  they  had  refpeAively 
leave  of  abfencc  granted  them,  upon  motion 
made  in  thc,hpyfc  for  thai;  purpofc  by  the-Chaiiv 
man.  Neither  of  them  attended  the  Commit- 
tee  again-.;*  ■   ■ 

On  the  day  of  Mr.  Dempfter's  firft  Abfthce, 
w)iich  was  the  24th  fitting  ;6f  the  Commictfce, 
the  members,  juftly  conficiering  tfye  lofs  and  in- 
convenience that  would  .enfue  ..to  the  parties  if 
a  third  member  Ihoukt,  in  the  fame  manner, 
be  rendered  unable  to  attend,  and  their  proceed- 
ings thereby  become  void, /(according  to  fe& 
*2  and  .24  of  tbe  Grenville  a&  f)  recommended 

to 

#  40  Joniiu  997. 

t  Tbefe  reftri&ons  of  the  original  aft,  are  amended  and 
enlarged  to  a  certain  degree, -in  feft.  17.  of  the  flat*  28  Geo. 
III.  ch.  52 ;  by  which  it  is  -provided,  that  in  fuel!  otfieft, 
when  the  .Committee  ihall  have  held  14  fittings,  -a  number 
sot  left  than  i»  may  continue  the  proceedings;  and  after 
«5  fittings,  1 1  members  may,  in  the  fame  manner,  proceed: 
But  here  the  extenfion  of  their  authority  crafee*  In  the  Pre- 
face to  my  firft  volume,  I.  ventured  tft  recommend  an  en- 

.  largement 
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to  their  Chairman  to  move  the  houfe  for  leave  to 
bring  in  a  bill,  to  continue  die  proceedings  of 
the  Committee  in  cafe  of  any  fuch  accident 
Lord  Middleton  made  report  accordingly  to  die 
houfe  on  the  fame  day,  and  had  leave  to  bring 
in  the  bill  *  5  which  afterwards  patted  both  houfcs, 
and  is  now  the  ftat.  25  Geo.  HI.  ch.  17.  It 
recites  the  circumftances  of  the  raft,  and  the 
injury  that  might  enfue  to  the  parties*  from  it, 
and  enafts,  That  if  die  iaid  feleft  Committee 
IfclaH,  by  the  indifpofition  or  death  of  any  of  the 


largement  of  the  powers  of  the  firft  aft,  in  fuch  oafia  of  dif- 
ficulty; and  fhough  the  aft  pf  the  lift  (c^nfra^fqnfrtohfr 
imj^roved  thefirft  in  this  rcipeft,  I  flill  think  the  bounds  of 
it  "axe'nbt  .extended  enough,.  I  would  be  underftood^  rather 
to  objeft  to  the  limitation  in*  kirfd,  than  in  degree ;  for  the 
fwinwple-of  k  has  always  Teemed  to  meiD  founded;  tend- 
ing t»  create  jealoofirs  of  the  proceedings  of  a  court  of 
jtftice^or  fdpicions  of  its  partiality,  not  warranted  bjr**- 
pcriencej  and  not  fuited  to  the  fpirit  of  pur  judicial  confti- 
tutlon.*'  'The  Bedfordfhire  aft  proves,  that  if  a  cafe  (hould 
fmppenirot  within*  the  rule,  it  would  be  proper  for  the  le- 
«giflature  to  interfere,  and  to  make  a  particular  exception. 
This  not  only  confounds  together  the  legiflative  and  judi- 
cial powra,  which,  though  aecefFtty  may  juftify*  ought  to 
be  moft  earcfulty  avoided ; .  but  mg\»  Jlkewifc,  from  parti- 
.•alar  cuQumftanecB,  open  the  proceedings  of  the  ekdion 
Committee,  while  .pending/  tetthe  ht>ufe  afcjlaige.  Such  j» 
iiVLas'.  the  cafe  would  require,  muft  neceffiutil/  have  its  be- 
ginning in.theJHoofc of  Commons;  and  I  need  not  fuggeft 
$*(e*  jn  .which  the  fpirit  of  party  .might  immediately  mix 
with,  and  direct  the  courfc  of  any  application  for  it. 
*  Sqe'40  Journ.  849,  854,  870,  874. 

i  mem- 
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members,  be  further  reduced  to  eleven,  it  {hall 
be  lawful  for  the  Houfc  of  Commons*  upon  ap- 
plication made  to  them  for  that  pftrpofe,  to  au- 
thorise and  direft  the  iaid  fekft  Committee  to 
proceed  in  the  matters  referred  to  them,  and 
Ktpottixpoa  the  lame:  Whick  report  ifhall  be 
deenttd  to  be  as  valid,  as  if  the  number  of  the 
faid  feleft  Committee  had twfc  been'  reduced  to 
eleven;  aoy  thing  in  ftfct-ioGeo.  III.  ch.  16. 
to  the  contrary  notwithftxndmg.  * 

The  cafe  provided  fcrxbd  mot  happen ;  all 
the  remaining  members  having  continued  their 
attendance. .  The  aft  rerifies,  and  proceeds  upon 
the  probable  injury*  aud  'inconvenient^'  A!  'the 
parties)  l)ut  neither  of* the  pfarties  in  this  cafe, 
applied  for  or  interfered  relating  to  k. .. It  was 
totirely  the  aft  t>f  tbc:/Cmmuiuce+  paoceeding 
from  a  juft  fenfe  .of  the  duty,  of  theft  ftation. 

Tjie  OBjacTions  .made  and  decided  ^bi)  in 
the  courfe  of  the  caufe,  may  be  K:latfcd  *mBer 
the  following  heads;  arifing from   -    ^ 

iw  Miftakes  and  tnqrs  qjmhk  fofl.  II.  The 
infufficiency  of  the  eftate.'.'tfH.  The  want  of  re- 
gular affeffment  to  the  land^ax*  or  registration, 
IV*  *crfimal  dUqualifictfianr 

I.  (Miftakes  and  errors  on  die  poll,  occafi- 
oned  by  .... 

i.  Wrong  entry  of  the  vote  as  to  the 
candidates. 

a.  Wrong 
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2*  Wrong  defcription  of  the  owner  or 
tenant,  fituation  or  quality  of  the  free- 
hold 
IL  The  infufficiency  of  the  eftate,  depending 
on  its  quality,  or  value. 
.     i.  The  quality,  as  copyhold,  lcafehold, 
or  other  intereft  left  than  freehold. 
2;  The  value,  as  either 

i4  Worth  Ids  than  40  fillings  in 

itfelf;  or 
2.  Reduced  by 

i.  Chatges,  as  rent,  mortgage,  &c 
2.  Taxes,  national  or  parochial. 
•  HI.  The  want  of  regular  afieflment  to  the  land- 
tax,   required;  by'  the  flat,   ao.  Geo.  III. 
ch..i7«  arifing  from 

1.  The  nature  6r  quality  of  the  freehold. 

2.  A  wrong  defcription  of  its  fituation, 
owner  or  tenant. 

[Regiftration  is  required  of  annuities,  by  flat. 
3  Geo.  III.  ch.  24.} 
IV.  Perfonal  difqualifications,  as 

1.  Not  being  a  year  in  the  pofleffion  of 
the  freehold. 

2.  Under  age. 

3.  Holding  a  difqualifying  office,  accord- 
ing to  ftat.  22  Geo.  III.  ch.  41. 

4.  Receipt  of  alms. 

5.  Ideocy. 

The 
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The  cafes  in  the  following  collcftion,  do  not 
ontain  queftions  upon  all  the  foregoing  heads : 

>  or  although  queftions  arofe  in  the  caufe  under 
D  of  them,  many  were  either  not  worth  report- 
lg,  as  depending  on  fadfa  without  any  doubt 
f  the  law;  or  could  not,  in  my  judgment,  be 

>  clearly  ftated  as  to  furniih  proper  examples 
pon  the  fubjedt.  The  reader  will  therefore 
onfider  the  collection,  as  compofed  of  all  the 
afes  in  the  caufe  that  (with  the  exceptions  be- 
iremendoned)  could  be  brought  to  fare  as  ex- 
tnpks,  upon  the  particular  points. 


Vol.  II.  D  d  Cases 


4oa  CASE      XIL 

I.    Cases  of  Mistakes   and  Errors 
on  the  Poll. 

T.Ayro.  Th(e  vofe  of  Thomas  Ayrts  was  entered  in 
the  book  for  (Lbrd  Offory  enfy.  The  counfcl 
felt  the  petitioher  offered  evidence  to  prove  this 
to  be  a  miftake  of  the  poll  clef k,  and  that  be, 
in  feft,  declared  his  Vote  for  both  LortlOflbry 
and  Mr.  St.  John. 

This  vote  "Was  a  fobjeft  of  debate  in ihefcr- 
mer  cafe  of  Bedfordlhire,  and  is  mentioned 
in  pa.  377  of  the  firft  volume,  under  the  name 
of  Eyre  j  where  the  reader  may  find  the  argu- 
ments ufed  upon  that  occafion,  to  obtain  a  bear- 
ing of  the  cafe  then,  which  the  Committee  on 
that  petition  (which  was  confined  to  the  return 
only)  refofed  to  Mr.  St.  John, 

The  counfel  for  the  fitting  member  now  in- 
formed the  court,  that  as  they  had  other  objec- 
tions of  the  fame  fort  to  the  poll  on  their  fide, 
it  was  indifferent  to  them,  how  the  Committee 
might  choofe  to  proceed  upon  them.  In  point 
of  form,  they  obje&ed  to  the  admiflion  of  evi- 
dence to  prove  the  cafe,  merely  in  order  to  ob- 
tain fome  determination  on  the  point.  The  coun- 
fel  on  both  fides  agreed  to  make  no  arguments 
upon  it,  and  to  leave  it  upon  the  effedt  of  thofe 

which 
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which  had  been  addrefied  to  the  former  Com-  Miftake*. 
mittee  *  upon  the  fame  vote.  Poll* 

The  Committee,  after  deliberating,  refolvcd, v     »     ' 

Hat  it  was  competent  to  them  to  hear  evidence    "    yIt8* 
to  corrett  an  entry  on  the  poll. 

Hereupon  the  counfel  called,  as  a  witnefs,  one 
who  had  been  a  byftandcr  on  the  huftings  at 
the  time  when  Ayres  gave  his  vote.  This  evi- 
dence was  oppofed  by  the  fitting  member's  coun- 
fel, who  contended, 

That  the  evidence  of  witneffes,  or  by  parol, 
ought  not  to  be  received  to  contradift  the  pdll 
book:  Becaufe  the  ftatute  18  Geo.  II.  ch.  18. 
fay  allowing  check  clerks  and  infpe&ors  to  at- 
tend for  the  parties  at  ele&ions,  for  the  purpofe 
of  watching  the  poll,  had  plainly  intended  to 
render  them  the  only  authority  to  refort  to,  in 
cafe  of  any  miftakes  jin  it,  whether  accidental 
or  defigned.  That  the  aft  in  this  refpeft  had  a 
confideration  of  the  violence  and  animofity  with 
which  contefted  eleftions  are  carried  on,  and* 
kindly  protects  the  individuals  interefted,  from 
the  danger  to  which  their  confciences  would  be 
expofed,  if  in  fuch  temper  of  mind  their  oaths 
w^re  to  be  taken ;  and  therefore  direds  a  written 
inftroment  to  be  preferved  on  both  fides,  for  the 
purpofe  of  determining  thefe  dilputes.     That 

•  See  from  p.  377,  to  p.  581,  of  vol.  L 

P  d  2  the    . 
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Miftate,  the  proper  and  only  evidence  for  the  Commit- 
Mil"  tee,  would  be  the  check  books  verified  by  the 
'  clerks  who  made  them,  who  are  in  the  ftatuto 
called  Injpeftors  of  the  poll,  and  feem  to  hive 
been  inftituted  for  fuch  purpofes  *. 

The  counfel  for  the  petitioner  denied,  that  the 
ftatute  could  have  any  fuch  defign  in  appointing 
kifpe&ors  of  the  poll,  and  permitting  check  clerks 
to  the  parties.  They  faid,  that  this  was  merely 
a  regulation  for  the  fatisfa&ion  and  fecurity  of 
the  candidates,  during  the  ele&ion,  and  coo- 
tended,  That  the  evidence  of  any  perfon  pet- 
fent  was  as  proper  for  this  queftion  as  that  of 
the  check  clerks  *  and  that  the  above  refolutioa 
of  the  Committee,  neceflarily  led  to  the  hearing 
of  fuch  evidence.  That  a  poll-book  was  no  re- 
cord in  law,  as  the  counfel  on  the  other  fide 
wanted  to  confider  it,  and  a  check  book  could 
not  be  confidered  in  its  legal  effeft,  otherwife 
than  as  a  memorandum  from  whence  the  clerk 
might  refrelh  his  memory  of  the  fadfc^  when 
called  as  a  witnefs ;  for  that  it  would  not  be  ad- 
miffible  of  itfelf,  and  without  being  authenti- 
cated by  the  clerk  who  wrote  it.  Its  ufe  in 
evidence  would  depend  on  the  clerk's  examina- 
tion, and  thus  parol  teftimony  would  be  received 

•  See  flat.  7  &  8  Will.  IIL  ch9  25,  feft.  3.  and  i8Ge* 
II.  ch.  x8,  feft.  9. 

This, 
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This  Ihews  an  inconfiftency  in  the  objection ;  Miftato, 
which  is  founded  on  a  pofition  that  admits  the  p0ii. 
teftimony  of  the  check  clerk,  but  at  the  fame  X,    *     * 
time  denies  the  competency  of  parol  evidence. 
That  infpettors  or  check  clerks  were  not  fworn 
to  their  books,  and  were  equally  parcizans  to 
thofe  for  whom  they  attended,  with  any  other 
of  their  fupporters ;    that  their  books  were  al- 
ways in  the  cuftody  of  the  parties,  who  might 
alter  them  at  pleafure;  which  (hewed,  how  unfit 
they  were  to  be  reforted  to  as  decifive  evidence. 

The  Committee  were  of  opinion,  that  their 
laft  refolution  involved  theprefent  queftionj  and 
therefore  direfted  the*  counfel  for  the  petitioner, 
to  proceed  with  the  evidence. 

After  the  examination  of  this  firft  witnefs, 
who  faid,  he  heard  Ay  res  poll  for  both  candi- 
dates, the  counfel  called  Ayres  himfelf  to  prove 
the  fa£t.  His  competence  was  objedted  to  by 
the  other  fide.  In  dating  and  inforcing  this  ob- 
jection, and  in  the  anfwer  to  it,  arguments  of 
confiderahle  length  were  employed :  But  as  they 
were  in  fubftanoe  much  the  fame  with  thofe 
ufed  by  the  fame  counfel  in  the  former  conteft, 
upon  a  fimilar  cafe  which  I  have  reported  in 
the  firft  volume,  I  forbear  to  mention  them. 
The  reader  will  find  thefe  arguments  employed 
on  the  cafe  of  Edward  Bennft,  in  vol.  i.  p.  384 
to  392. 

D  d  3  The. 
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Miftakes,  The  deciGons,  however,  were  oppofite  to  each 
foil  other.  The  former  Committee  thought  die 
voter  an  incompetent  witnefs :  But  theprcfcnt 
Committee  determined, 

'That  Thomas  Ayres  Jhould  be  admitted  to  pvt 
rjidencc,  for  whom  be  voted  at  the  eU8kn. 

Ayres,  when  examined,   faid,  he  polled  for 
Lord  Offory  and  Mr.  St.  John. 

On  the  part  of  the  fitting  member,  they  pro- 
duced the  check  books  of  both  candidates,  which 
were  the  fame,  as  to  Ayres's  vote,  as  die  entry 
in  the  poll-book;  and  the  counfel  relied  upon 
their  authority  agaioft  the  evidence  given  on  the 
other  fide.  But  a  doubt  arofe  on  the  appearance 
of  the  entry  in  Mr.  St.  John's  check  bode,  in 
which  there  was  an  erafore  i  "  Gflbry  and  St. 
John'9  appearing  to  have  been  written  at  firft, 
and  the  latter  name  afterwards  fcratched  upon  by 
a  knife.  The  book  had  been  delivered  into  court 
as  evidence  by  the  petitioner's  agent,  in  conic- 
quence  of  a  notice  from  the  fitting  member  to 
produce  it ;  and  the  check  clerk  was  not  pre* 
fent.  The  book  in  this  part  not  being  looked 
at,  till  the  fitting  member  entered  upon  his  evi- 
dence in  anfwer,  the  erafure  was  not  difcoveied 
till  then.  The  c^unkl  for  the  petitioner  then 
infifted,  that  the  check  clerk  Ihould  be  called  by 
the  fitting  member  to  explain  this,  Becaufe  the 
book  made  part  of  the  fitting  member's  evidence. 

The 
i 
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The  counfel  for  the  fitting  member  faid*  theyMHtoe^ 
did  not  want  his  teftimony,  and  would  not  caljp0^>0t^i 
hup:  That  the  check  book  being  the  party's*  v '■.' ' 
$£tr  it  bound  him  in  this  c^fe,  becaufc  he  ought,  #  w^ 
to  have  known  its  contents,  and.  to  have,  been* 
prepared  accordingly. 

Hereupon  the  Committee  came  to  a  refolu- 

That  the  check  book,  having  been  delivered:  in  to 
the  Committee,  is  already  admitted  as  evidence  j  and 
if  the  forty  who  delivered  it  in9  Jbould  vnjb  to  con- 
trovert *r  txflqm  any  entry  in  the  check  book,  it 
if  incumbent  on  them  to  produce  the  clerk. 

The  #4>vte  here  was  dtfe&cd  to  the  expence 
of  lending  into  the  country  for  the  witnefs,  which 
thpjaarfy  who  wanted  bis  teftimony  wiflaed  tat 


He  was  afterwards  called  on  the  part  of  the 
petitioner,  but  his  evidence  did  not  explain  the 
doubt. 

The  Committee  refolved, 

That  Thomas  Ayres  Jbould  be  fHt  upon  the  foil 
y&r  Mr*  St.  John, 

The  vote  pf  William  Day  was  entered  on  the  W».Dqr« 
poll  forOflbry  and  St.  John;  which  was  alledged 
to  be  a  mjftake  of  the  clerk  in  the  fecund  name, 
in  the  fame  manner  as  in  the  laft  cafe;  the  vote 
having  been  given  for  Lord  Ongley  inftead  of 
D  d  4  St, 
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MifUto,  St.  John.    The  voter  himfelf  related  the  fafti 

p^on     in  which  he  was  confirmed  by  perfons  who  woe 

*     «    ■'prefent)  and  by  other  circumftantial  evidence  i 

9  ^r#  together  with  die  entries  in  the  check  books  of 

both  parties,  which  were  in  the  names  of  Oflbrj 

and  Ongky. 

The  Committee  dire&ed  this  vote  to  be  (truck 
off  Mr.  St  John's  poll,  and  added  to  Lord 
Ongley's. 

R.  Taylor  was  defcribed  on  the  poll  as  voting  for  the  peti-« 
tioner,  for  a  boufe  and  land,  in  the  occupation 
of  William  Day.  What  Day  held  was  a  clofe 
of  land  without  a  houfe,  and  of  aiv  under- value 
viz.  30  (hillings;  which  furhiflied  the  fitting 
member  with  an  objedtion  to  him.  But  the  voter 
had  a  houfe  near  it,  let  for  30  (hillings,  occupied 
by  another  perfon.  The  counfel  for  the  peti- 
tioner,  when  it  came  to  their  turn  to  requalify 
their  votes  under  objection,  offered  the  evidence 
of  the  voter  to  prove  that  at  the  poll  he  could 
not  recoiled  the  name  of  the  occupier  of  his 
houfc,  and  that  the  poll-clerk  told  him  the  name 
of  one  tenant  was  fufficient,  which  occafioned  the 
entry  to  be  made  as  above  dated.  This  was 
oppofed  by  the  fitting  member  on  two  grounds: 
Firft,  as  being  contrary  to  the  refolution,  formed 
in  an  early  part  of  the  trial,  upon  OdelPs  cafe, 
(hereafter  mentioned  under  the  head  of  Value) 

for 
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for  adhering  to  the  defcription  given  in  at  theMUbto, 
poll :  Secondly,  That  the  voter  himfelf  was  not^f^11^ 

a  competent  witnefs  to   prove  this  cafe.    In*-    **    ' 

R,  Taylor 
maintaining  this  latter  ground,  the  counfel  at- 
tempted to  diftinguifli  it  from  the  cafe  of  Ayres\ 
but  unavoidably  fell  into  the  fame  line  of  ar- 
gument which  had  been  unfuccefsful  there,  and 
were  (lopped  by  fome  of  the  court,  who  recurred 
to  the  terms  of  that  refolution.  They  ftill  ar- 
gued for  a  diftin&ion  of  the  two  cafes ;  that  in 
the  former,  there  was  no  doubt  about  the  voter's 
tight,  but  only  bow  the  vote  was  given  t  But 
chat  here  the  right  of  voting  was  in  queftion ; 
becaufe  the  ftat.  18  Geo.  II.  c.  18,  by  requiring 
a  particular  defcription  of  the  freehold,  neceffa- 
rily  made  that  cflential  to  the  right;  and  this 
was  what  the  voter  was  called  to  cftaBlilh.  And 
they  contended  too,  that  the  precedent  in  OdelTs 
cafe  was  in  point  in  their  favour"  on  the  firft 
ground.  It  was  faid  in  anfwer  hereto,  That  this 
rule  could  not  be  applied;  becaufe  here  the 
diiputt  was,  bow  the  vote  was  given,  and  bow 
tht  voter  defcribed  his  freehold ;  not  whether  he 
Ihcferid  ahide  by  the  defcription  given  in :  That 
Ac  rule  referred  to,  had  proceeded  upon  that 
feft  as  afcertained  which  here  made  the  only 
doubt,  and  therefore  evidence  ought  to  be  re- 
ceived to  explain  it.    For  anfwer  to  the  other 

part 
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Mifbta,  part  of  the  argument,  the  counfel  referred  to 

p*^      the  opinion  given  in  Ayrcs's  cafe. 

*■     *   **     The  parties  were  informed  by  the  chairo^n, 

**Taylo,That  the  Committee  were  of  opinion*  Tbat  tbty 
bad  already  decided  this  que/Hon^  when  they  rtfohed 
to  admit  evidence  to  cotreti  an  entry  on  tbe  folly  and 
allowed  the  voter  bbnfelf  to  be  called  to  prove  4 
mi/lake  made  by  the  foil  akrk^  with  refftH  to  bk 
own  vote* 

The  counfel  for  the  petitioner  were  then  di- 
rected to  proceed  in  their  evidence.  They  called 
00  other  witnefs  befides  the  voter;  who  (aid> 
that  he  gave  in  the  names  of  both  his  tenants 
to  the  poll  clerk »  though*  in  the  oath*  be  rc-» 
peated  the  defcription  entered  on  the  poll;  an) 
the  check  books  of  both  parties  confirmed  the 
entry  in  the  poll-book, 

Ja. Smith,  The  cafe  of  James  Smith*  who  alio  voted  fit 
the  petitioner,  was  like  that  of  Robert  Taylor  j 
and  the  fame  evidence  was  offered  to  prove  it, 
It  was  brought  on  by  the  petitioner  irnme^iaijefy 
after  the  cafe  of  Taylor*  The  tQunfelipf  {he 
String  member  again  refumed  their  objsftwn  tq 
the  competency  of  the  witnefs,  and  Vrg^4  t&fl 
Committee  to  reconfider  their  opinion,  if  it  were 
only  go  prevent  the  opportunities  it  would  givq 
for  perjury,  where  men  were  difpofed  to  it;  and 
alfo  the  increafe  of  trouble  that  would  be  brought 

upon 
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upon  election  caufes,  if  it  were  publicly  told,Mito*es* 
that  each  m^n's  fingle  evidence  vould  b?  i^pSi?11 


ceived  to  fet  afid$  his  vote.  N    i»     ' 

The  Committee  having  deliberated^  declared''  "  ^^ 
their  opinion,  That  the  voter  might  be  coiled:  At 
the  fame  time  they  Recommended  it  to  tbf  counfel 
to  avoid,  in  jucb  cafes ,  the  producing  witnejfes  un~ 
fupported  by  other  tejtimony,  or  any  concurring  cir~ 
cumfiances  •,  as  their  evidence  would  not  be  likely  tg 
have  weight  in  the  decifion  *• 

In  this  cafe  too,  the  check  books  agreed  with 
the  pollrbook  -}  and  the  voter  was  the  only  wit* 
nets  to  prove  the  fad.  The  only  difference  be- 
tween the  circumftances  of  the  two  cafes,  was, 
that  in  the  latter,  the  voter  having  two  houfes 
near  adjoining  each  other  occupied  by  different 
perfons,  fwore  to  the  faft  dated  (by  miftake, 
by  the  counfel)  to  have  related  to  Robert  Tay- 
lor, of  his  forgetting  the  name  of  one  of  them 
at  the  poll,  and  his  ading  on  the  advice  of  the 
clerk. 

*  In  tbe  Criddade.  Committee,  the  adralffion  of  the  eri- 
doace  of  a  Voter's  declarations  as  to  his  right,  after  having 
voted,  was  oppofcd  on  one  fide,  and  the  qaeaHon  was  argued 
bjrthe  counfel ;  after  which  the  court  reibhred,  that  the  evi- 
dence was  admiflihle.  It  was  in  the  cafe  of  an  objection  to 
a  voter  as  being  a  copjthokier,  who  had&id,  that  the  eftate 
he  voted  for  was  copyhold*  Similar  evidence  of  a  vocer*a 
declarations,  was  admitted  in  other  cafes  in  the  same  Com- 
mittee. 

The 
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Miftakes,      The  Committee  gave  credit  to  one  of  thefc 
fZ£*      men,  but  not  to  the  other ;  for,  in  their  deci- 
*■■■■»     'fions,  Taylor  was  allowed  to  be  a  good  vote^ 
but  Smith  was  (truck  off  the  poll, 

W.  Saon-  His  freehold  was  defcribed  to  lie  at  Houghton: 
"*  fbis  was  proved,  on  the  part  of  the  petitioner,  to 
.  be  under  value.  In  fupport  of  the  vote,  one  wit* 
nefs  proved,  that  the  voter  at  the  poll  declared 
the  fltuation  of  his  freehold  to  be  at  Houghton 
and  Studbam ;  and  that  he  fpoke  both  names  loud 
enough  to  be  heard  by  the  clerk.  The  value  of 
his  lands  in  both  places,  taken  together,  amounted 
to  more  than  40  (hillings.  This  evidence  was 
not  contradi&ed  *•    The  yote  was  held 

Good* 

*  Yet  there  feems  to  be  a  ftrong  objection  to  theadmiffion 
of  fuch  explanations,  viz.  that  the  party  objecting,  has  no 
means  of  inquiring  into  the  cifcumftances  of  the  eftate  added 
to  make  oat  the  vote,  fo  as  to  make  objections  to  it;  unlet* 
it  happens,  that  many  days  intervene  between  the  time  of 
giving  the  evidence,  and  that  of  receiving  the  other  party's 
reply  to  it ;  which  depends  on  accident.  On  the  other  haad 
it  may  be  faid,  It  is  harder  that  a  man  (hould  lofe  his  vote, 
by  the  officer's  miftake,  than  that  the  candidate  (hould  lofe  as 
opportunity  of  attacking  it.  In  the  fame  manner,  where  the 
clerk  enters  a  voter's  name  different  from  his  real  name,  at 
was  often  the  cafe  in  this  election :  For  inftance,  CM  was 
entered  Cook;  here,  the  objection  that  no  fuch pcrfon was 
aflefled,  was  all  that  the  party  objecting  could  be  expeded  to 
wake  to  Coat's  vote. 

Abraham 
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Abraham  Dicks.    The  freehold  was  defcribed  MifUkev 
to  lie  at  Toddington,  in  the  occupation  of  Sarah  j^i^11 
Sicks  and  others,  and  was  obje&ed  to  as  no*    ■  «     * 
freehold,  and  not  afiefied.    The  voter's  property  Dick*, 
in  Toddington  was  proved  to  be  copyhold ;  and 
his  name  was  not  in  the  afiefimentof  thatparifh. 
In  fupport  of  the  vote,  a'witnefs  fwore,  that  he 
went  up  to  the  poll  with  Dicks,  and  that  the 
latter  named  Weftomng  as  the  fituation  of  the 
eftate,  and  fpoke  audibly  enough.    In  Weftoning 
the  voter  was  duly  affefled.    The  entries  of  the 
two  check  books  agreed  with  that  of  the  polL 

Upon  the  credit  of  the  witnefs,  the  vote  was 
held  Good. 

William  Smith,    another  voter  in  the  fame ' 
circumftances,  was  held  good  upon  the  credit 
of  the  lame  witnefs, 

Charles  Chefter,  Efq;  defcribed  his  freehold  Chirk* 

Chefter 

to  be  lands,  in  the  occupation  of  feveral  pcrfons.  ^    • 

The  flat.  18  .Geo.  II.  c.  18,  in  the  form  of 
oath  for  freeholders,  requires  the  voter  to  (pecify 
the  nature  of  his  freehold  eftate ;  and  if  confid- 
ing in  mefiuages  lands  or  tythes,  then  to  lpe- 
cify  in  whofe  occupation  the  fame  are;  and  if  in 
rent,  to  fpecify  the  names  of  the  owners  or 
pofleflbrs  of  the  lands,  out  of  which  the  rent 
iffues.  The  counfel  for  the  party  objedting  con- 
tended, That  the  ftatute  required  the  voter  to 

fpecify 
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MHbfos,  fpecify  the  occupier  of  the  freehold  by  *****  that 
p£j£°  ^the  reafon  for  fuch  particulars  in  the  defcription* 
1  namely,  the  furnifhing  means  of  difcovery  in 
cafes  of  fraud,  would  have  no  eficftj  and  k 
would  be  as  well  to  give  no  particulars  at  all,  at 
any  defcriptioft  fo  general.  On  the  other  fide, 
it  was  contended,  That  the  intention  of  the 
legiflature  toas  fufficiently  complied  with  in  this 
mode  of  defefiption ;  becaufe  die  dtuadon  and 
quality  of  the  freehold,  and  the  perfon  of  the 
freeholder,  were  the  things  which  diftlngtiifhed 
it  in  the  fitteft  manner,  for  obje&km  and  inquiry* 
and  the  voter  had  named  thefe  particulars:  That 
the  name  of  the  tenants  was  a  very  uncertain 
defcription  of  an  eftate,  becaufe  they  changed 
fo  often:  That,  further,  the  ftatute  did  not  de- 
clare a  vote,  given  without  an  obfcrvance  of  the 
regulations  prefcribed  by  it,  void ;  and,  there* 
fore,  though  this  cafe  lhould  be  thought  a  dis- 
obedience of  die  law,  ftill  it  was  not  a  fuffiricnt 
caufe  for  avoiding  the  vote. 

Good. 

Jn.  Oliver —Polled  in  the  book  for  the  hundreds  of  Clifton 
and  Wixamtree,  for  a  freehold  at  Clifton  parilh. 
In  this  parilh  he  had  no  freehold.  It  lay  at 
SbiRingtm,  and  he  was  aflefled  for  it  in  the  hun- 
dred of  Flitt;  the  part  of  Shillington  parilh 
where  k  lay,  being  in  that  hundred.  The  vow 
was  examined  to  prove,  that  he  declared  to  die 

poll 
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poll  clerk,  that  his  freehold  lay  in  Shillington.  Miftato, 
IJut  die  check  books  were  the  fame  as  the  poUp^*1* 
hock.  * — U— ^ 

The  ftatute  18  Geo.  II.  ch.  18,  f.  7,  direfts5* OU?cr# 
the  flierifF  to  allot  a  number  of  booths  for  taking 
•the  poll,  and  to  affix  upon  the  booths  the  names 
•of  die  divifions  for  which  they  are  allotted:  To 
appoint  a  clerk  for  each  booth  to  take  the 
(poll  1  and  to  make  out  for  each  of  them,  a  lift 
df  the  towns,  villages,  parities,  land  hamlets ; 
'lying  wholly,  or  in  part,  in  that  divifion^for 
"which  the  booth  is  defigned.  By  fe£t  8,  of  this 
^a&,  No  peifon  is  to  be  admitted  to  vote  for  a 
freehold,  {worn  to  be  at  .a  place  not  men- 
-timed  in  the  booth  lift,  unlefs  it  lies  at  a  place 
not  mentioned  in  any  of  the  lifts. 

Theftatute  10  Anne,  ch.  23,  f.  5,  direftsthe 
clerk  to  enter  the  freeholder's  place  of  abode, 
"and  alfo  the  place  of  his  freehold,  as  he  find!  de- 
dare  the  fame. 

The  counfel,  in  liipport  of  die  above  vote, 
contended,  That  as  the  voter  had  named  the 
proper  parifh  where  lus  freehold  lay,  the  miftake 
*of  the  proper  hundred  ought  not  to  vitiate  the 
vwe.  It  is  the  clerk's  duty  to  poll  the  voters  in 
the  proper  hundred ;  but  his  not  doing  fo  ought 
not  to  occafion  the  lofs  of  the  vote. 

Bad. 

Thomas 
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Miftabtt,      Thomasf  Lane  voted  for  land  in  Barton  pmtiu 

pyj™     His  freehold  lay  in  the  adjoining  parilh  of  High- 

V^^J  am  Gobian,  and  was  affefled  there.     The  vocert 

houfe  was  very  near  Barton:  Letters  were  diie&cd 

*  to  the  tenant  who  occupied  it,  at  Barton  turn- 
pike; and  his  family  went  to  Barton  church. 
The  counfel  objeding  to  the  vote  contended 
That  it  could  not  be  fupported  without  (hewing 
a  freehold  fituated  as  defcribed,  and  aflefled  in 
like  manner  :•  That  if  it  were  held  otherwife,  die 

•  defign  of  the  law  in  requiring  local  defcriptions, 
would  be  defeated  *  becauie  the  oppofite  party 
muft  direct  their  inquiries  according  to  the  de- 
fcription  given  in. 

In  fupport  of  the  vote,  it  was  laid,  That  per- 
fi>ns  were  not  to  be  expe&ed  to  give  exa&  tech- 
nical defcriptions  of  their  property,  in  the  hurry 
of  a  county  poll ;  that  all  the  ends  of  the  lav 
would  be  anfwered,  by  describing  an  eftace  ac- 
cording to  the  place  by  which  it  was  known,  in 
the  common  intercourse  of  life  *  and  the  voter 
having  done  fo  here,  it  ought  to  be  held  fufficfr 
ent :  That  it  was  not  neceflary  to  ddcribe  a  free- 
hold by  the  name  of  a  parilh,  but,  in  general 
by  the  place;  and  accordingly  the  tide  of  die 
column  for  filiations  in  the  poll  book  is,  When 
the  freehold  lies >  not  Parijb  where. 

Bad. 

Thomas 
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Thomas  Love  voted  for  houfe  and  land  in  the  Miftakes, 
occupation  of  I.  Cunnington.     This  tenant  oc-  p0k 
copied  a  houfe,  with  a  fmail  garden  annexed  to  *     *     ' 
it,  for  which  and  for  the  fruit  of  an  orchard  ad- 
joining, he  paid  32  (hillings  rent :  This  was  all 
£*: occupied.    But  there  was  a  little  field  adjoin* 
Lag  belonging  to  the  voter,  occupied  by  ano- 
ther tenant,  at  the  rent  of  20  fhillings. 

Againft  the  vote  it  was  contended,  That  the 
field  ought  not  to  be  reckoned  as  part  of  the 
value,  becaufe  not  within  the  defcription  on  the 
poll ;  that  though  it  might  be  reafonable,  and 
had  been  allowed  by  the  Committee,  to  explain 
an  imperfedt  defcription,  where  houfe  and  land 
with  the  occupier  of  a  houfe  onlyy  had  been  de- 
scribed $  yet  where  the  tenant  named  actually 
held  enough  to  anfwer  the  defcription  as  to  him, 
as  was  the  cafe  here,  (for  he  occupied  a  houfe 
and  garden)  fuch  latitude  ought  not  to  be  per- 
mitted 5  but  the  voter  muft  fuffer  for  his  ne- 
gligence, becaufe  he  had  in  this,  cafe  given  a 
complete  defcription,  and  ought  to  abide  by  it. 

On  the  other  fide  it  was  faid,  to  be  abfurd  to 
juppofe,  that  the  voter  could  have  intended  any 
other  land  by  his  defcription,  than  the  field  be- 
forementioned ;  for  a  little  yard  or  garden  of  a 
houfe,  is  commonly  underftood  to  be  included 
in  the  term  houfe.  It  therefore  amounted  to  that 
fort  of  imperfedt  defcription,  which  it  was  rea- 

Vol.  II.  E  e  fonablc 
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Miftakes,  fonable  to  allow  to  be  explained,  by  adding  to 
Poll!"111* lt  ^uc^  Parts  **  naturally  came  into  the  confem- 
/ — - — '  plation  of  the  voter,  at  the  time  of  polling: 
*c'  That  the  receiving  fuch  evidence  with  this  dif- 
tin&ion,  was  not  inconfiftent  with  the  fpirit  and 
meaning  of  the  refolution,  to  abide  by  descrip- 
tions on  the  poll  \  by  which  it  was  meant,  that 
voters  fliould  not  involve  different  eftates  in  the 
defcription  of  me  only,  fo  as  to  defeat  the  end 
of  the  law,  that  requires  particular  defcriprioes 
for  the  purpofe  of  furnifliing  means  of  inquiry 
to  an  opponent. 

Good. 

Stanley 

Burrough  — polled  in  the  book  of  the  hundred  of  FHtt 

His  freehold  lay  in  the  hundred  of  Redbora- 
ftoke.  The  objeftion  to  him  was  included  in 
the  party's  lift  of  the  latter  hundred.  In  pro- 
ceeding through  the  former,  the  fitting  mem- 
ber, who  obje&ed  to  him,  offered  evidence  in 
fupport  of  the  objedhon.  The  petitioner  op- 
pofed  ir,  alledging,  that  it  was  neceffary  to  ad- 
here to  the  terms  and  order  of  the  obje&ion*  in 
the  lift. 

On  the  Other  fide  it  was  faid,  that  this  would 
force  them  into  a  dilemma,  that  would  prevent 
all  inquiry  into  the  vote.  That  it  was  not  ne- 
ceffiiry  to  diftinguifh  objeftions  by  hundreds  5 
»nd  if  the  proceedings  here  had  been,  as  dwfe 

of 
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(<  Gloucefterfhire  and  Bucks,  not  divided  by  MifUkcs, 

undreds,  there  vould  be  no  difficulty  in  the  Po{|t 

©int:  Therefore  the  juftice  of  tjie  cafe  ought  ^—v — ' 

ot  to  be   excluded  by  a  matter  not  only  of  rough. 

acre  form,  but  of  accident  alfo* 

.  To  this  it  was  replied,   That  the  petitioner 

pd  fuffered  by  the  fame  circumftance ;  having 

tated  obje&ions  to  three  votes  in  this  hundred 

£  Flitt,  which  he  was  not  fuffered  to  fubftan- 

iatc*  becaufe  they  had  voted  in  a  different  hun- 

kfdf  (one  of  thofe  already  paffed)  and  were  not 

a the  Flitt  poll  book.    That  in  the  Gloucefter- 

hifC  cafe,  though  the  proceedings  had  been  in 

i  different  form,  the  fame  regularity  had  been 

tbferved ;  for  the  courfe  there  taken,  was  to  go ' 

fgul&rly  through  a  book  or  hundred ;  and  nei- 

berto  go  out  of  it,  nor  to  return, to  it,  after 

Wring  gone  through  it. 

•  The  Committee  were  of  opinion, 

*£bat  as  the  votes  bad  not  been  objefted  to  in  this 
n&dred,  the  obje&ions  could  not  be  proceeded  on. 

It  foemed  to  be  underftood,  as  the  fenfe  of 
he  Committee,  that  the  fitting  member  could 
X*  enter  at  all  upon  this  objection.  But  after- 
flprds,  in  proceeding  through  the  book  of  the 
lundred  of  Redbornftoke,  the  fitting  member's 
rounfel  renewed  their  attempt  to  give  evidence 
if  this  objection.  But  the  Chairman  informed 
them,  that  according  to  the  reafons  upon  which 
E  e  2  the 
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Miftakcs,  the  Committee  had  formed  their  firft  opinion, 
Poii°n  thC  ev^ence  could  not  be  received. 


nolds/ "  ^ev#  Decimus  Reynolds  went  to  the  polling 
booth  of  the  hundred  of  Flitt,  and  there  was 
fworn,  and  declared  his  vote  for  Lord  Ongley, 
for  a  freehold  at  Thurleigh  which  is  in  the  hun- 
dred of  JVilley.  He  alfo  pofiefied  a  freehold  in 
the  hundred  of  Flitt,  but  faid  nothing  of  that 
at  the  poll.  There  was  no  entry  of  his  name  in 
the  poll-book,  or  in  either  of  the  party's  check 
books.  After  he  had  (as  he  thought)  given  his 
vote,  he  was  told  at  the  polling  place,  to  go  to 
the  Willey  booth  *  but  he  did  not  go,  thinking 
his  vote  had  been  properly  taken  down  in  Flitt. 
It  was  contended,  that  the  Committee  ought 
not  to  allow  this  vote  to  be  added  to  the  poll, 
becaufe  the  voter  had  afted  under  a  miftake  of 
what  it  was  his  duty  to  know,  and  therefore  he 
ought  to  be  anfwerable  for  it.  That  this  was 
really  the  cafe  in  the  underftanding  of  the  par- 
ties, was  evident,  from  the  circumftance  of  Lord 
Ongley's  own  check  clerk's  having  made  no 
memorandum  of  the  fadt  in  his  book.  That 
the  poll  clerk  had  done- his  duty,  and  given  him 
the  proper  directions  for  voting,  which  he  did 
not  choofe  to  follow.  The  tender  of  his  vote 
at  the  wrong  booth,  was,  according  to  the  pro- 
vifions  of  the  ftat.  18  Geo.  II.  ch.  18.  as  ufc- 

kft 
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fefs  as  if  it  had  not  been  made  %  and  his  being  Miftakes, 
fworn  there,  was  equally  infignificant.  Poll?0 


On  the  other  fide  it  was  faid,  That  the  omif- v- 


fion  now  complained  of,  was  owing  to  the  ne-  noids, 
gligence  of  the  poll  clerk,  ahd  not  of  the  voter  j 
becaufe  the  oath  ought  not  to  have  been  ten- 
dered to  any  one,  whofe  name,  as  a  voter,  was 
not  to  be  duly  entered  at  the  fame  time.  Hav- 
ing been  fworn,  and  having  given  his  vote,  the 
voter  could  not  lawfully  or  with  any  propriety 
have  polled  at  any  other  booth,  where  he  muft 
have  fworn  that  he,  had  not  been  polled  before^ 
Under  thefe  circumftances,  the  cafe  (lands  as 
if  the  vote  had  been  entered  on  the  poll ;  for 
it  is  juft  and  reafonable  to  confider  as  done,  thy 
which  it  is  the  duty  of  any  officer  of  the  law  to 
do,  where  an  innocent  party  is  to  fuffer  by  the 
negligence.  Then  the  queftion  will  be,  whe- 
ther a  vote  given  in  a  wrong  hundred  fhall  be 
rejc&ed.  This  was  never  yet  acceded  to.  The 
aft  requiring  a  poll  by  hundreds,  is  only  direc- 
tory to  the  fheriff,  but  does  not  annul  the  votes 
received  differently.  In  this  election  too,  there 
have  been  inftances  of  fuch  votes  being  allow- 
ed, or  not  objected  to,  for  this  caufe.  There 
have  been  cafes,  where  the  afleffment  of  the  free- 
hold voted  for,  has  been  (hewn  in  a  different 
hundred,  as  an  objeftion  to  a  vote,  but  this  ob* 
jedtion  has  proceeded  on  a  different  principle  $ 
E  e  3  it 


4"  CASE      XII. 

Miftakes,  it  is  then  an  allegation,  that  the  eftate  aSutHj 
Poiu        voted  fa   is  not  affefled,   and  the  obje&ion  it 
-       in  faft  made  to  the  want  of  aflfeffment. 
Not  added  to  the  poU. 


II.  Cases  of  an  Insufficient  Estate. 


Quality  James  Conqueft  voted  for  the  petitioner  un- 
Frechold.  der  the  following  title.  He  married  a  widow, 
^rp — '  to  whom  and  her  former  hufband  the  eftate  in 
queft.  queftion  had  been  devifed  in  jointenancy,  with 
remainder  to  her  in  tail.  Previous  to  his  mar* 
riage,  a  deed  was  made  between  him,  and  the 
wife,  and  a  friend  of  hers,  R.  V.  in  which  Con- 
queft covenanted  with  R.  V.  not  to  intermeddle 
with  the  rents  and  profits  of  the  eftate,  and  that 
they  fhould  remain  to  the  feparate  ufc  of  the 
wife — that  R.  V.  fhould  receive  the  rents  for 
this  purpofe,  and  have  the  fole  management  of 
the  eftate,  fubjedk  to  the  wife's  controll :  That 
the  wife  might  devife  and  otherwife  difpofe  of  it, 
as  fhe  pleafed,  and  he  would  join  in  all  necet 
fary  a&s  for  rendering  her  difpofal  efffe&uiL 
There  was  a  receipt  of  rent  by  the  wife  pro* 
fluced  in  evidence  by  the  tenant,  who  was  called 
as  a  witnefs.  He  faid,  he  paid  the  rent  to  the 
wife. 

The 
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TJie.obje&ion  to  the  vote  was  fupported  by  Quality 
he  following  reafons :  It  was  faid,  The  bene-  Freehold.  • 
icial  freehold,  not  the  mere  legal  eftate,  is  that  "■■»     / 
trhich  gives  the  vote.    This  confifts  either  in  a  ^L^  " 
nan's  own  occupation,  or  in  that  of  his  tepants, 
^onqueft,  though  by  the  marriage  he  became  v 

lominal  owner,  has  neither  of  thcfe :  For  the 
leed  before  ftated  made  R.  V.  a  truftee  for  the 
rife  alone,  and  if  a  bill  in  Chancery  were  filed 
or  the  purpofe,  there  would  be  a  decree  given 
at  a  conveyance  of  the  legal  freehold  to  R.  V. 
mrfuant  to  the  covenants  in  the  marriage  arti- 
Jcs.  Perhaps  upon  the  marriage  it  was  tranf- 
erred  to  him  i]>fo  falfo.  But  admitting  this 
K>if>t  to  be  queftionable,  ftill  as  Conqueft  has 
10  right  to  receive  any  profit  from  the  land,  it 
;annot  be  faid  he  has  a  freehold  of  the  value  of 
\o  (hillings  a  year* 
On  the  other  fide  it  was  faid, 
The  deed,  as  far  as  relates  to  the  voter,  con- 
ifts  only  of  covenants  on  his  part  before  mar- 
iage ;  at  that  time  he  had  no  right  whatever  to 
he  eftate,  and  therefore  he  transferred  no  in- 
screft  in  it  by  his  covenants.  But  by  the  mar- 
iage  he  became  feifed  of  the  legal  eftate  of  his 
rife,  The  wife  might,  under  this  deed,  have 
lire&ed  her  hufband  to  receive  the  rents,  and 
he 'court  ought  to  prefume  this  to  be  the  cafe 
Ktween  hufband  and  wife ;  or  that  (he  transfers 
E  e  4  the 
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Quality    the  rents  to  him,  till  the  contrary  be  proved; 
Freehold.  *°r  *c  Pr°ducing  one  receipt  only  in  the  wife's 
* — « — '  name,  is  not  fufficient  to  rebut  this  prefumprion 
que*?*"    °f  *aw#    Though  the  wife,  by  means  of  a  lull 
in  Chancery,  might  inforce  the  covenants  en- 
tered into  by  her  hufband,  yet  till  that  power  is 
executed,  he  enjoys  all  the  confequences  of  his 
right  by  marriage ;  and  it  is  enough  for  the  pre- 
fent  purpofe,  that  thefe  covenants  are  not  a£hi- 
ally  inforccd.     R.  V.  is  not  made  by  this  deed  a 
truflee  to  whom  an  eftate  is  conveyed  for  certain 
.     purpofes;  but  merely  a  covenantee :  For  the  word 
truft  mentioned  at  the  end  of  the  deed,  will  not 
give  him  that  quality. 

Bad. 

James 

Smith  —had  been  five  years  in  pofieflion  of  his  free- 
hold under  the  following  circumftances  :  It  was 
part  of  a  larger  eftate  devifed  in  his  father's  will 
to  his  elder  brother  Thomas,  in  truft  for  pay- 
ment of  legacies  to  the  younger  children.  Tho- 
mas refuted  to  hold  the  land  fubjeft  to  this  truft; 
in  confequence  whereof,  the  younger  children 
took  pofieflion  of  certain  parcels  in  fatisfa&ion 
of  their  legacies,  with  the  confent  of  the  elder 
brother :  This  was  one  of  them. 

In  objeftion  to  the  vote  it  was  faid,  That 
though  an  equitable  intereft  was  in  fome  cafes 
fufficient  to  make  a  vote,  yet  it  was  requifite  to 

be 
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be  an  equitable  freehold-,  that  here  the  intereft,  Quility 
till  the  legacies  were  paid,  refembled  more  the^^^^ 


cafe  of  a  judgment  creditor,    than  that  of  the  ^ — *— * 
afhial  owner  of  the  land.  Smitlw 

It  was  faid  in  anfwer,  That  in  cafes  of  a  de- 
rife  in  truft  like  this,  the  regular  way  was  to  fell 
the  eftate  to  raife  money ;  but  the  Ceftui  que  truft 
has  it  in  his  option  to  take  the  eftate  fubjedt  to 
the  charge,  and  prevent  the  fale.  Where  this 
happens,  it  is  in  fubftance  a  fale  to  the  legatee ; 
and  a  court  of  equity  would  decree  a  convey- 
ance from  the  truftee :  That  in  this  view  the 
voter  was  to  be  confidered  as  a  purchafer  for  a 
valuable  confideration  j  that  his  title  was  good 
sgainft  all  perfons  but  the  truftee;  and  even 
againft  him  in  equity :  That  here  the  truftee's  ac- 
quiefcence  removed  every  ground  of  objeftion 
to  the  title,  as  %  far  as  the  right  to  vote  could 
come  into  confideration. 

Good. 

Matthew  Handfcomb  had  been  in  pofieffion  Matthew 
of  the  freehold,  for  which  he  voted,  about  34Han^ 
years ;  for  the  firft  ten  years  of  which  he  paid 
rent  for  it:  Since  that  time,  the  owner  not 
having  been  heard  of,  no  rent  had  been  demand- 
ed of  him  or  paid.  This  was  the  whole  of  the 
voter's  title. 

It 
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Quality        It  was  argued  in  obje&ion  to  this  voter,  Tint 

Ficehold.  ^c  circumftances  proved  him  to  hold  inertly 

*     »     '  as  a  tenant  to  the  true  owner,  whenever  he  might 

HandA     return,  to  whom  he  was  accountable  for  the  rent: 

comb.       it  was  therefore  unlike  cafes  in  which  length 

of  pofleflion  is  conftrued  into  a  title  by  pfc- 

fumption ;  becaufe  the  prefumption  there  is  re- 

forted  to  for  want  of  other  evidence :  But  here 

it  cannot  arife,  becaufe  there  is  evidence  B>  the 

contrary.    Any  length  of  pofleflion  may  be  ex* 

plained  away  by  circumftances  (hewing  the  caufe 

of  it.    The  utmoft  effeft  of  this  voter's  pof- 

feflion,  would  be  to  defend  himfelf  in  an  ejeft- 

ment ;  though  that  might  be  doubted :  For  he 

has  not  held  adverfely  to  his  landlord.    But  I 

true  freeholder  ought  to  have  the  right  of  pro* 

perty  in  his  eftate. 

It  was  faid  in  anfwer,  That  the  voter's  pof- 
feflion  was  adverfe,  becaufe  he  a&ed  as  owner 
by  (wearing  to  his  freehold  in  the  land.  That  a 
title  that  would  be  fufficient  in  eje&ment,  was 
furcly  enough  to  make  a  man  the  owner  to  every 
purpofe,  (hort  of  an  aftion  for  the  right;  and 
while  ftich  pofleflion  remained  unqueftioned  in 
that  (hape,  it  was  to  beprefumed  unqueftionabk. 
If  no  intereft  had  been  paid  on  a  bond  for  ao 
years,  the  law  prefumed  it  (ktUfied.  Here  a 
much  longer  period  remains  a  blank  with  reipeft 
to  the  former  owner*  which  may  jvell  juftify  die 

pre* 
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prtfumption  of  fome  conveyance  or  releafe  to  the  Quality  " 
prefent  voter.    The  principle  of  law,  upon  which  p^^i^ 
this  rule  of  prefumption  is  (bunded,  is  dated  by  * — -%-^f 
Lord  Mansfield,  in  the  cafe  of  Eldridge  andnandfc 
Knott,  Cowp.  215,  in  thefe  words  J  "  Agrant,C00** 
and  even  an  aft  of  parliament  may  be  prefumed 
from  great   length  of  poffeffion :  Not  that  in 
foch  cafes  the  court  really  thinks  the  grant  has 
been  made ;  but  they  prefumc  the  faft  for  the 
purpofe,  and  from  a  principle  of  quieting  the 
pofieffion."    And,  in  the  fame  cafe,  Judge  Alton 
fey*,   "  A  prefumption  from  mere  length  of 
time,  which  is  to  Jufport  a  right,  is  very  dif* 
fcrent  from  a  prefumption  to  defeat  a  right/' 
Which  laft  obfervation  is  Very  applicable  to  the 
cafe  of  this  voter,  who  calls  in  aid  this  rule  of 
prefumption  to  fupport  his  right. 

Good. 

Robert  Saunders  voted  in  right  of  hi*  wife's  Robot 
.freehold,  whom  he  married  after  the  ele&ion  Sweden, 
began,  and  before  he  vdted. 

Good. 

John  Jackfon  had  agreed,  before  the  eledtion,  joimjack* 
to  fell  his  freehold  from  Lady  Day  1784,  which  fon- 
was  13  days  before  the  ek&ion  commenced; 
but  he  would  not  execute  the  deeds  till  after  the 
ek&ion,  becaufe  he   had  promifed  to  vote. 

After 
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Quality  After  the  ele&ion  he  executed  the  conveyance, 
Freehold.  which  b°re  date  25th  of  March  preceding,  and 
^— v — '  an  attornment  of  the  fame  date,  as  tenant  10  Ac 
ton.         purchafcr  from  that  day. 

It  was  argued  againft  the  vote,  That  the  real 
intereft  in  the  cftate  was  transferred  to  the  pur- 
chafcr, at  the  time  mentioned  in  the  deed :  That 
the  fubfequent  execution  of  it  confirmed  the  firft 
agreement,  and  related  back  to  the  date,  fo  as 
to  give  the  eftate  completely  to  the  purchafcr 
from  that  time :  That  the  voter's  conduit  proved 
that  he  had  not  a  freehold  bond  fide>  and  wis  a 
fraud  upon  the  eledtion. 

On  the  other  fide  it  was  argued,  That  the 
voter  was  at  liberty  either  to  confirm  the  con- 
tract, or  to  difagree  to  it  9  and  till  it  was  con- 
firmed, he  remained  the  only  pofieflbr  of  the 
eftate :  That,  befides,  the  agreement  was  made 
with  an  exception  to  the  circumftance  of  votings 
which  was  lawful,  and  no  fraud :  That  an  eftate 
paffes  on  the  delivery  *of  the  deed  of  convey- 
ance, and  not  at  the  nominal  date  of  it  \  and 
the  relation  back  is  not  to  vitiate  intermediate 
ads  valid  at  the  time. 

Bad. 

Ja.Taylor —voted  for  a  rent-charge.  He  was  fchool- 
mafter  of  Sharpenhoe,  and  under  that  appoint- 
ment received  £.10  a  year  for  teaching  eignt 

poor 
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oor  boys,  tinder  a  will  made  in  1686,  Quality 
rhereby  the  rent-charge  was  devifed  for  the  Freehold, 
rurpofe.  The  operative  words  of  it  were  thefe, s  *  ' 
iz.  "  The  fchoolmafter  and  children,  from 
ime  to  time  to  be  put  in  and  placed  there, 
jy  the  approbation  and  good  liking  of  J.  N.4 
nd  his  heirs."  There  were  two  objections  to 
he  voter;  1.  That  he  had" no  freeholds  and, 
i.  That  he  was  not  aflefled.  The  Committee 
hought  the  vote  bad ;  but,  as  they  did  not  de- 
:larc  whether  their  judgment  related  to  the  want 
>f  due  affeffment,  or  of  freehold,  I  forbear  to 
bate  the  particular  arguments  of  the  counfel  on 
he  cafe.  Two  recent  inftances  in  which  the 
natters  of  this  fchool  had  been  removed*  with- 
out any  caufe  affigned,  and  which  they  had  fub- 
nittcd  to,  were  urged  in  fupport  of  the  objec- 
ion,  as  a  proof  that  the  appointment  was  un- 
lerftood  to  be  held  during  pleafure,  and  there- 
ore  no  freehold.  The  other  fide  contended, 
That  thefe  eje&ed .  matters  did  not  know  their 
•ight,  and  that  the  court  of  King's  Bench  would 
lave  reftored  them  by  mandamus,  if  they  had 
ipplied  for  it. 

William  Irons  voted  for  a  rent-charge.     His  w.  front, 
freehold  was  in  his  appointment  to  be  fchool- 
mafter of  the  free-fchool  at  Houghton  Con- 
cjueft,   under  Sidney  College  Cambridge,    in 

right 
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Quality    right  of  which  he  received  an  annual  (alary  out 
Fittluld.  °f  knds  charged  with  the  payment  of  it.    The 
**— » — '  appointment  recited,  cc  That  no  perfon  quaK- 
'fied,  according  to  the  will  of  the  founder,  had 
offered  himfelf  for  the  place ;  and  that,  there- 
fore, the  mailer  and  fellows,  at  the  requeft  of 
the  re&or  and  inhabitants  of  the  parifli,  did  ap- 
point William  Irons  to  fupply  the  place,  till  a 
perfon  properly  qualified  (hall  offer." 
.  This  was  contended  to  be  an  occafionjd  and 
temporary  appointment,  of  one  avowedly  inca- 
pable, by  the  initiation  of  the  fchool,  to  hold 
the  place  j  from  which  he  muft  be  difchargcd 
immediately,  upon  the  application  of  a  period 
duly  qualified  -,  and  ttet  therefore  the  appgtqt- 
ment  gave  the  voter  no  freehold  in  the  office. 

On  the  other  hand  it  was  laid,  That  the^  ap- 
pointment was  abfoiute  as  to  holding  the  office, 
and  that  it  might  poffibly  laft  for  life,  although 
liable  to  fuch  removal ;  and  that  this  poffibility 
gave  the  holder  all  die  confeqyences  attached  to 
this  fituation. 

Bad. 

In  the  cafe  of  the  two  fchoolmafters,  Gardener 
and  Mafon,  hereafter  mentioned  under  the -head 
of  Affeflments,  the  appointment  was  in  the  lord 
of  the  manor  of  Stratton ;  who  thought  that  he 
had  not  power,  by  the  institution,  to  remove 
9  the 
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the  matters  he  had  appointed*  Thofe ,  votes  Qaality 
were  held  good.  I  have  clafied  them  under  the  ^2rfd» 
head  of  AflefTments,  becaufe  the  obje&ion 
chiefly  infilled  on  ag&inft  them  was  to  the  wane 
of  afleflment. 


John  Trotman.  In  fupport  of  the  objeftion,  J.  Tiot- 
the  petitioner's  counfel  called  the  tenant  of  the  man* 
eftate,  who  faid,  he  cmfufered  one  Wells  to  be 
his  landlord,  to  whom  he  paid  his  rent,  and  who 
had  let  him  the  eftate  at  the  Chriftmas  before  the 
cle&ion:  That  it  had  belonged  to  William 
Hawkins,  then  dead.  On  the  part  of  the  fitting 
member,  Hawkins's  will  was  produced,  whereby 
the  eftate  was  devifed  to  the  voter;  and  the 
counfel  argued,  that  from  hence  it  ought  to  be 
prefumed,  that  Wells  was  only  a  tenant  to  Trots- 
man  3  and  that  the  petitioner,  in  order  to  fub- 
ftantiatc  the  obje&ion,  fhould  have  gone  further, 
jmd  given  evidence  of  a  fale  by  him  tQ  Wells, 
if  Wells  really  were  the  owner. 

Good. 

Philip  Turner  voted  for  a  rent7charge  on  the  phfflp 
yeftate  of  the  Rev.  Mr.  Hawkins.    The  objec-  Turacr* 
tionsto  him  were,  1.  No  freehold;  2.  Not  duly 
regiftered ;  3.  Not  duly  affeffed  to  the  land  tax. 
The  voter  had  the  appointment  of  fchoolmafter 
as  Ampthill,  given  him  by  Mr.  Hawkins  the 

redtorj 
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Quality  re&or;  under  a  deed  made  in  1740,  whereby  an 
Freehold  dkM  was  fettled  on  the  reftor  for  the  time  bong, 
* — * — ■ '  on  condition  that  he  fhould  cc  apply  out  of  the 

ESL  ™*>  £S  *  Y™>  ^  -  t  «"  fchoolmaftos 
or  fchoolmiftreffes,"  for  educating  16  children. 
The  reftor,  being  called  as  a  witnefs  to  (peak  of 
the  nature  of  the  appointment,  faid,  he  did  not 
know  that  he  was  impowered  to  turn  out  a 
fchoolmafter  who  had  been  once  appointed  to  the 
place  *  and  knew  of  no  inftance  in  which  any 
one  had  been  difplaced. 

The  voter  was  not  aflefied  for  this  rent-charge, 
nor  was  it  regiftered  as  an  annuity.  The  re&oc 
was  duly  aflefled  for  his  benefice. 

It  was.  argued  in  fupport  of  the  objections, 
That  Turner  had  not  a  certain  freehold  of  40/. 
t  year ;  for  as  the  reftor  was  authorifed  to  ap- 
point one  or  more,  he  might,  in  the  ezercife  of 
this  difcretion  given  him,  appoint  three  fchool- 
mafters,  whofe  (hares  of  the  falary,  in  that  cafe, 
would  be  lefs  than  40 j.  each. 

In  fupport  of  the  vote,  it  was  faid,  That  the 
bare  poffibility  of  this  cafe,  which  had  not  hap- 
pened in  faft,  could  not  affed  the  voter's  pre- 
fent  aftual  right  to  the  whole  of  the  £.5  a  year. 

Good. 

William 

Skkipt    -—voted  for  houfe  and  land  at  Keyfoe.     He  was 

minifter  of  a  diffenting  congregation  there,  aod 

had 
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bad  held  the  place  upwards  of  ao  years;  in  right  Quality 
erf  which*  befides  voluntary  contributions*  heFitebofcL 
enjoyed  two  houfes  and  an  orchard*  one  of  which s     *    l* 
houfcs  was  let  for  £.2  14J.  a  year*    For  thefeDickinu 
he  was  regularly  affeffed  to  the  land  tax. 

The  circumftances  given  in  evidence,  refpeft- 
ingthis  vote,  were  as  following,  viz.  Some  land 
was  purchafed  by  perlbns  who  afted  as  truftees 
for  the  congregation  in  1741,  to  build  a  meet-     , 
ing  houfe  fdr  public  worfhip  and  a  houfe  for 
the  minifter.    Since  that  time,  there  had  been 
a  regular  fucceffion  of  minifters  appointed  by 
die  congregation ;  that  is,  by  fuch  of  them  as 
received  the  communion  of  their  church.  There 
w  was  no  inftance  of  any  one  of  the  minifters  hav- 
ing been  removed  after  his  appointment  \  but 
: more. than  one  had  been  rejected,  after  more 
than  &  year's  fervice  in  the  meeting,  in  a  ftate  of 
trial.    Two  members  of  this  congregation  who 
.  were  examined,   faid,  they  did  not  underftand 
.  that  the  congregation  had  a  power  to  remove 
.  their  minifter. 

The  counfel  for  the  petitioner,  who  objeded 
to  the  vote,  argued, 

That  the  voter  could  not  be  confidered  to 
have  a'freehold  eftate  for  life,  but  only  a  place 
with  perquifites  annexed  to.it,  during  the  good 
will  of  the  congregation,  and  therefore  not 
givirig  a  right  to  vote.     That  the  fundion  of  a 

Vol.  II.  F  f  Pro- 
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Quality    Proteftant  diffenting  ttttfiifter,  before  the  Tokra* 
Fredhoid.  c*on  ^**  l  ^m.  am*  Mary,  ch.  18,  wasun- 


*  »  •  lawful,  and  fubjeft  to  penalties :  At  that  time, 
p^^  therefore,  he  could  acquire  no  right  or  privilege 
by  his  fondion.'  The  alteration  made  by  that 
ftatute  does  not  cohfcr  an  efiablijhment  upon  dif- 
fenting nrtinifters,  but  limply  a  toleration,  by  ex- 
cufing  them  under  certain  conditions,  front  the 
penalties  of  former  laws  (D.)  B ut  if  they  <latm 
a  freehold  intereft  in  their  appointments,  they 
muft'fhew,  either  that  the  Toleration  Ad  has 
the'efFeft  of  an  eftabliihment*  or  that  the  prin- 
ciples of  the  common  law  fupport  this  claim. 
If  the  tetter  were  the  cafe,  k  might  eafily  be 
fupported  by  adjudged  cafes,  or  by  dodrim 
advanced  in  courts  of  juftice  before  the  revolu- 
tion :  Whereas  none  fuch  are  to  be  found.  The 
favour  (hewn  them  by  the  courts  fince  dot 
period,  is  derived  wholly'from  the  above  ftatutej 
but  it  has  extended  no  further  than  to  prowc- 
tion  merely.  The  cafes  in  which  their  'rights 
have  been  brought  in  queftion  in  the  King's 
Bench,  have  been  fuch  as  required  the  affiftanct 
of  that  court  againft  wrongdoers,  to  which  all 
the  king's  fubjefts  *rt  equally  intided ;  but  the 
-judges  have  never  gone  fo  far  as  to  declare  their 
places  to  be  freeholds.  In  the  cafe  of* the 'King 
tad  Barker,  3  Burr.  M«  1265,  (which  perhaps 

9  n»y 
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fh«y  be  relied  on  by  the  other  fide)  the  court  Quality, 
granted  a  mandamus  to  place  a  diflenting  minifter  Freehold, 


in  his  fun&ion,  which  another  trnjuftiy  withheld  ^zs — J 
from  him;  but  this  did  not  proceed  upon  anlJiddnB* 
inquiry  into  the  nature  of  the  office,  nor  did  it 
decide  what  right  the  party  had  acquired  by  his 
appointment.  But  the  court  granted  a  man- 
damus to  preferve  the  public  peace  againft  trefc 
paflbrs*  there  being  no  other  remedy  for  the  party 
aggrieved,  and  to  prevent  a  failure  of  juftice. 
if  in  any  cafe  the  court  had  granted  a  manda- 
mus to  reftort  a  diflenting  minifter,  clearly  turned 
out  by  his  congregation,  it  might,  perhaps,  war- 
rant the  argument  which  muft  be  ufed  in  fupport 
of  the  vote*  becaufe  it  would  fhew  that  the 
ftatkm  was  confidered  to  give  a  permanent  in- 
tereft  to  die  minifter.  But  whatever  the  ufage 
Of  the  different  congregations  may  be,  in  point 
of  law  the  office  depends  upon  the  pleafure  of 
the  peffons  compofing  them.  They  are  all 
voluntary  aflbciations,  and  may  be  diflblved  when 
the  individuals  pleafe :  If  they  ceafe  to  meet, 
the  miniftry  ceafes  with  them  ;  for  where  there 
is  no  congregation,  there  can  be  no  pafton 

The  prefer*  queftion  is  not  new ;  for  it  oc- 
curred in  the  cafe  of  Gloucefterlhire,  in  1777  : 
And  that  Committee,  after  a  full  inveftigation 
of  the  fubjeft,  decided  againft  the  right  of  fuch 
Ff  a  nunifters. 
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Quality    minifters  *.     This  dccifion  ought  to  have  cart- 
Freehold,  finable  weight  in  the  minds  of  the  Committee, 
*— v- — '  if  they  fhould  think  the  point  doubtful. 
Dickin^       In  fupport  of  the  vote,  the  following  argu- 
ments were  ufed : 

Either  the  place  iti  queftion  is  held  for  life, 
or  during  pleafure ;  for  there  is  no  circumftaoce 
from  whence  an  appointment  for  a  limited  term 
can  be  colledted.  A  power  to  remove  for  tnif- 
behaviour,  is  neceflarily  incident  to  all  offices, 
even  the  greateftj  and  therefore  the  voter's  being 
liable  to  that  fort  of  removal,  does  not  at  all 
diminifh  his  right:  He  is  fubjedt  to  that  in  com- 
mon with  every  other  man.  If,  therefore,  he 
holds  his  place  and  his  houft  during  good  beha- 
viour, his  intereft  in  them  is  that  of  a  freehold. 

In  order  to  make  out  this  pofition,  it  is  not 
neceffary  to  argue,  that  the  aft  of  Toleration 
raifed  the  diffenting  miniftcrs  into  an  cjlablijbmtnl> 
in  the  fenfe  in  which  this  word  is  applied  to  die 
national  church,  though  fome  learned  men  have 
thought  it  did  (D.)  It  is  fufficient,  that  their  func- 
tion is  lawful  j  for  being  under  the  proteftion 
of  the  law,  legal  rights  may  be  acquired  by  it 

#  In  the  cafe  of  Mr.  Samuel  Thomas,  who  enjoyed  15!. 
«  year  of  real  cftate,  granted  in  1 720  to  the  minifter  of  the 
congregation  of  Frcnchay,  payable  "  to  the  minifter  of  the 
chapel  therc/fo  long  as  it  fhould  be  tolerated."  Gloucefter- 
fhirecafe,  p.  99,  169,  176.  And  in  another  Tote  of  the 
(ame  fort  in  p.  195  of  that  book. 

The 


BEDFORDSHIRE,  1785,  437 

The  principles  upon  which  the  court  of  King's  Quality 
Bench  has  prote&ed  them,  give  a  convincing  Freehold, 
proof  that  the  judges  confider  them  to  hold  their  ^— jr — ' 
places  during  good  behaviour  $  that  is,  upon  the  picking, 
fame  terms  by  which  every  other  office  for  life 
is  held.     It  is  ablurd  to  fuppofe,  that  the  court    , 
would  grant  a  mandamus  to  admit  a  man  to  an 
office  held  during  the  pleafure  of  others,  and 
from  which  they  might  remove  him  as  foon  as 
they  had  obeyed  the  writ  by  admitting  him. 
No  cafe  of  this  fort  can  be  produced ;  there- 
fore the  cafe  of  the  King  and  Barker  does  prove 
the  right  now  contended  for,  though  that  man- 
damus was  to  admit  only ;  and  fuch  a  deciOon 
of  a  point  of  law,  ought  certainly  to  have  more 
relpeft  paid  to  it  than  that  of  a  Committee, 
howfoever  refpeftable.    Lord  Mansfield,  in  de- 
livering the  judgment  of  the  court  in  that  caufe, 
puts  the  cafe  of  a  diffenting  minifter  upon  the 
fame  footing  with  that  of  "  a  leSturer,  preacher, 
Jcboohnafter,  curate,  chaplain,  and  confiders  them 
intitled  all  alike  to  the  writ  in  the  fame  circum- 
ftances,     But  in  a  later  cafe,  which  is  not  yet  in 
print,  the  court  went  further,  and  adtually  granted 
a  mandamus,  to  reftore  a  minifter  of  a  diffenting 
congregation,   who  had   been  turned  out.     It 
happened  in  Eafter  term,  1780,  one  Dr.  Wach-    , 
fell  had  been  regularly  appointed  by  a  congre- 
gation of  German  Lutherans  in  London  to  be 
F  f  3  their 
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Quality    their  mkufter;  and  under  that  appointment  be« 

FitehoM.  came  intitled  to  a  houfe  and  ftipend.     Afterward* 

V.  y    V  he  gave  offence  to  his  congregation,  and  they 

Picking   turned  him  out.     He  applied  to  the  court  for  t 

mandamus  to  be  reftored,  which,  after  a  great 

deal  of  time  employed  in  confidering  the  qucftioa 

he  obtained. 

Another  cafe  of  the  fame  fort,  under  the  name 
pf  Chadwick  againft  Smith,  was  argued  in  the 
King's  Bend^in  Eafter  and  Trinity  terms  1783. 
It  arofe  Qut  of  a  difpute  for  the  miniftry  of  a 
^iffenting  congregation  at  Leek  in  StaffordJhire. 
One  minifter  had  got  pofleffion  of  the  pulpit  j 
the  other  claimed  the  election,  and  moved  for 
a  mandamus  to  be  admitted.     The  court,  prc-r 
vious  to  granting  the  writ,  dire&ed-  an  iffue  to 
try  the  merits  of  the  cledion,  between  the  can- 
didates 5    and  though    no   mandamus   actually 
iflued  afterwards  in  fupport  of  the  verdi<3;  upoa 
that  trial,  yet  there  was  no  doubt  of  the  right 
and  propriety  of  granting  it  accordingly ;  which 
the  court  were   prepared   to  do,   if  the  lofing 
party  had  not  fubmittcd  to  the  verdidt  in  the. 
tirll  inilance. 

At  Manchefter  a  difTenting  minifter  difliked 
by  his  congregation,  for  many  years  kept  pof- 
feffion  of  his  meeting  houfc  and  the  falary  zxir 
pexed  Co  it,  in  direct  oppofition  to  the  congre- 

garioa, 
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ration,  who  tried  every  method  in  their  pawcrQuaHqr 
.  .  of  the 

to- remove  him.  Freehold. 

It  feems  difficult  to  diftinguifli  the  prefent^-y — ' 
cafe  from  thofe  already  determined  by  the  CQm-Didrin*, 
mittee,  in  favour  of  the  fchoolmafters  whofe 
votes  have  been  allowed :  For  they  have  con- 
fidered  thefe  perfons  to  have  effaces  for  life 
in  their  offices ;  except  where  there  have  been 
particular  circumftances  in  the  nature  of  their 
appointments,  from  whence  they  might  infer 
a  difcretional  power  of  removal  to  exift.  In 
In  the  prefent  cafe  there  are  no  fiich  circum* 
ftances  :  But  there  is  one  much  in  favour  of  thb 
particular  pei Ton  -,  for  he  has  been  20  years  in 
poflelfion  of  the  eftate  in  right  of  which  he 
votes ;  which,  in  a  comrnoh  cafe,  would  alone 
intitle  a  man  to  the  right  of  voting. 

The  counfel  of  the  other  fide,  in  their  reply, 
obferved"  upon  the  cafe  of  Dr.  Wachfell,  That 
the  Court  founded  their  judgment  upon  the  feft 
of  a  divifion  of  fentimeht  in  the  congregation, 
as"  to  the  removal ;  from  whence  they  inferred 
it  ft}  hay?  been  an  irregular  ad :  And  they  there- 
fore upheld  the  minifter's  poiTcffion,  becaufe 
they  faw  the  congregation  itfelf  difagreed  upon 
the  fubjed  *. '  But  tfiis  decifiondid  riot  proceed 

upon 

#  This  account  of  the  determination  is  miftaken.    It 

appeared  that  the  congregation  accufed  Dr.  Wachfell  of 

F  f  4.  fevcral 
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Quality    upon  a  denial  of  the  right  of  the  congregation 
Freehold. to  remove  >  but  left  them  free  to  exercife  the 
*    *■"-' right  in  a  regular  manner,  if  they  Ihould  think 
proper  afterwards, 

Bad. 

John 

Bonfield.  —His  father  devifed  an  eftate  worth  upward 
°f  £-5  a  Year  to  his  fecond  fon,  the  voter's 
younger  brother,  fubje£t  to  an  annuity  of  £8 
a  year  for  life  to  be  paid  to  the  voter.  He 
alfo  devifed  other  eftate?  to  the  fecond  (mi 
who,  on  agreement  with  hi$  elder  brother,  gave 
up  to  him  the  eftate  charged  with  his  annuity 
in  fatisfa&ion  of  it.  This  was  only  a  parol 
agreement.  The  voter  was  in  pofieffion  of  and 
voted  for  this  eftate. 

Good. 

•xylarihall  — voted  for  a  windmill.  The  argument  in 
fupport  of  the  obje&ion  to  this  vote  makes  it 
ncceffary  to  give  a  particular  account  of  the 
mill.     It  flood  in  a  common  field  ip  the  parifh 

feveral  acls  of  mi  (behaviour  and  impropriety  of  conduit* 
anc)  for  this  caufe  removed  him.  A  few  of  them,  hot  i  very 
inferior  number,  were  againit  his  being  removed.  Tht 
rcafon  given  by  the  judges  for  reftoring  him,  was,  <<  be- 
caufe.  the  congregation  had  expelled  without  hearing  him; 
and  had  not  made  a  proper  inquiry  into  the  charges  alledged 
againil  him,  by  delivering  them  personally  to  him,  and 
calling  upon  him  ibr  his  defence." 

of 
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if  Yielding,   upon  a  plot   of   graft  ground,  Quality 
arge  enough  to  clear  the  fway  of  the  wings,  in-FjeehokU 
Jofcd  within  a  fence  put  up  by  the  vptcr.    It^   ■»   ■■' 
eas  fixed  on  a  pott,  upon  pattens,  in  a  founda~jvU*flwU» 
ion  of  brick-work.     Nothing  was  exprefsly  . 
roved  to  (hew  this  plqt  of  ground  to  belong 
>articularly  to  the  voter;  and  nothing  on  the 
tther  hand,  to  (hew  that  it  did  not. 

The  counfel  objecting  to  the  vote,  faid,  That 
is  the  voter  had  exprefely  defcribed  his  freehold 
o  be  a  windmill,  he  could  not  have  availed 
limielf  of  the  value  of  any  land  with  it,  if  he 
*offeJftd  any ;  but  according  to  the  evidence, 
here  was  no  reafon  to  fuppofe  this  \  therefore 
he  queftipn  was  limply,  whether  this  windmill 
vas  a  freehold  eftate ;  which  they  contended,  it 
fas  not,  but  merely  a  chattel.  That  it  did  not 
"allow,  from  the  right  of  an  heir,  to  take  pro- 
perty bj>  defcent,  that  fuch  property  was  always 
if  a  freehold  nature,  for  there  are  many  chattel* 
ffhich  go  to  an  heir  c  Thus  a  term  of  years  in 
raft  to  attend  the  inheritance,  is  a  chattel  de~ 
[bending  upon  an  heir.  Comyns,  in  his  Digeft, 
under  the  title  "  Goods  and  Chattels,"  makes 
fris  fecond  divifion  of  <c  What  go  to  the  heir." 
Therefore  fuch  defcent  is  not  alone  a  proof  of 
freehold,  if  in  this  cafe  the  voter  could  prove 
the  defcent  as  to  the  mill,  which  however  is  not 
die  cafe. 

It 
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Qudiqr        It  has  beer*  determined*  that  a  foe  engine  fit 

sLctatt.  UP  *"*  ^  ^^fit  <&>*  coti&*y  by  a  tenant  for 
life,  h  part-  of  H«-  perfanal  eftafie .  and  goes  to 
his  executor.  Tbi*  wa*  in  the  eafa  of  -Lawtoo 
and  Lawtoa  before-  Lord  Hardwicke,  j»Atk» 
jj^  .  la  that  cafe  a  deeifion  of  the  lame  fort  of 
Lord  Chief  Baron  CQmyns,  in  a  caufc  before 
him  upon  a  cydarimiH*  was  cited  audi  adopted 
bpi&otd  Hanbvidbj.  uv  Aa  a&km  of  trover  was 
brought fir  die ; mill  by  the  executor  againft  the 
beif>  and  the  :  judge  gavulhis  opinion  for  the 
&rmer>.who  hadi  verdrft.    ..-// 

Thefe  cafes  have  ascertained  die  taw  u£oo  the 
fubjo& ;  and  it  would  be  difficult  to  diftinguilh 
a.  wMdroill  from,  the  other  fcbjc»6te  that  have  been 
conGdbred  as  perioral  efratei  The  cafe  of 
Lawton  and  Lawton,  in  the  court  of  King** 
Bench  ia  Eafter  terra  1782,  in  which  Salt  pan* 
were  adjudged  to  belong  to  the.  heir,  does  not 
ttittkate againft  thisargument;  becaufe  it  has  been 
fhewn*  that  thefe  things  may,  notwkhftanding, 
be  confidered  a& .  pcrfonalty;  and  becauie  that 
judgment  depended  oh  the  particular  circum- 
ftances  of  the  cafe  (E.) 

In  fupport-  of  the  vote  it  was  faid*  Thatac* 
cording  to  the  evidence  of  this  cafe,  the  voter 
rnuft  be  prefumed  to  have  a  right  to  the  foil  on 
which  his  mill  ffcands  j  therefore  no  objeftion 
could  arifc  from  that  quarter. 

In 
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le  cafes  on  whi^h  the  oppofite  argumentQaalitj    . 

ded,..(i£  ^Y  wcre  *n  P°*nt  to  ^  w^' Freehold, 
he.  atfure  of  shefufyett  has  never  been N  >    « .  J 
re4;pittiFiltcaHy,  but  always  with  relation  m^a 
fttfons  between  whom  the  qupftion  has 
*  Thus  in  thofe  of  the  fire  engine  am} 
mill,,  the  queftion  was,  whether  perfons 
id  laid  out  fo  much  money  as  thefe  fub- 
id:cofti  in-irttprpvemeiU  of  the  eftatpAeld   ,. 
ife  <#>gkt  cot  jo  bo  in4cppnified;  in  t})W 
tyy  when  the  eftate  veftfc  jn  other  hand*;  -    . 
iccordingly   the    modern,  ^terminatiyns 
d  on  principles  of  p^iblia  convenience,  and 

benefit  o(  .agrjcultyrfror  commerce,  have 
ed  the  executors. of  fueh  j^rfons  ag^ioit 
:ceflbrf  to  the  land.    So  where  a  tenant 

the  iarne  manner,  ^proved  an  eftate* 
■dlord  has  not  been  fuffered  to  take  advan^ 
»f  it  againft  him,  or  his  reprefentatives. 
lo&rine  was  ably  explained  by  Lord  Manf- 
n  the  cafe  of  the  Salt  pans,  to  have  de- 
i  on  thefe  diftin&ions  (E.) ;  which  cafe 
ong  authority  in  favour  of  this  argument: 
lere  the  court  held  that  the  pans  erefted 
bri,ne  work,  notwithilanding  the  principle 
ouruig  trade,  defcended  to.  the  heir,  ancj 

the  executor. 

;,  jf  the  cafes  beforementioned  were  not 
:o  thefe  obfervatioosi  it  has  not  been  (hewn 

in 
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Quality    in  fupport  of  the  obje&ion,  tfiat  a  windmill  hat 

Freehold.  cvcr  *>ccn  confidered  as  a  chattel  in  any  cafe,  or 

in  any  opinion  of  a  judge.     Therefore  upon 

^  general  principles,  confidered  as  a  building  fixed 

in  the  foil,  it  mull  be  accounted  a  part  of  the 

freehold. 

Good. 

Value  in  I  Wm,  Odell  voted  for  houfe  and  land  in  the  oc- 
Seep.  408.  cupation  of  Thomas  Sibley.  This  was  proved  to 
'  be  let  for  £.1  1  ix.  6d.  a  year;  but  the  voter  had 
another  tenement  near  this,  let  to  another  pcrfon 
for  £.3  a  year.  In  objection  to  the  vote,  it  was 
contended  that  he  fhould  be  bound  by  the  de- 
scription of  that  freehold  which  he  gave  in  at 
the  poll,  whatever  other  cftates  he  might  poffeft; 
for  it  is  the  voter's  own  fault,  if  when  he  may 
make  ufe  of  All  his  eflates,  he  choofes  to  conBne 
himielf  to  an  infufficient  one :  That  if  this  rule 
were  not  obferved,  the  provifion  of  the  ftatute 
for  entering  on  the  poll  the  particulars  of  the 
eftate  voted  for  would  be  ufeleft. 
:  On  the  other  fide,  the  counfel  acquiefced  in 
the  propriety  of  this  rule,  and  gave  up  the  vote, 
TJpon  this  the  Committee  defircd  to  have  an 
entry  made  of  the  cafe  in  their  minutes,  for  a 
precedent  in  future.  It  was  accordingly  done 
■in  thefe  words,  viz.  If  a  voter  gives  in  a  freehold 
$n  the  poll  which  is  not  worth  40  s.  a  year,  the 

vot* 


BEDFORDSHIRE,  178^  445 

Tote  istabe  confidered  as  a  bad  one,  notvoithficmd*  Value  in 
ing  he  may  be  pojejfed  of  other  freeholds  amounting  ^  l     *  m 
to  more  than  40^  W.OddL' 

The  provifion  of  the  ftatute  above  referred 
to,  is  in  fed.  1,  of  ftat.  18  Geo.  II.  ch.  18, 
prefcribing  a  form  of  oath  for  freeholders,  in 
thefe  words : 

"  You  fhall  fwear,  (or  being  one  of  the  peo- 
ple called  Quakers,  you  fhall  folemnly  affirm) 
That  you  are  a  freeholder  in  the  county  of 
and  have  a  freehold  eftate,  con* 
lifting  of  (fpecifying  die  nature 

of  fuch  freehold  eftate,  whether  meffuage,  land, 
rent,  ty the,  or  what  elfe ;  and  if  fuch  freehold 
eftate  confifts  in  meffuages,  lands,  or  tythes,  then 
fpecifying  in  wbofe  occupation  the  fame  are; 
and  if  in  rent,  then  fpecifying  the  names  of  the 
owners  or  poflefibrs  of  the  lands  or  tenements, 
out  of  which  fuch  rent  is  iffuing,  or  of  fome  or 
one  of  them)  lying  or  being  at 
in  the  county  of  of  the  clear  yearly 

Value  of  forty  (hillings,  over  and  above  all  rents 
and  charges  payable  out  of,  or  in  refpc£t  of  the 
fame ;  and  that  you  have  been  in  the  a&ual  pof- 
ieflion  or  receipt  of  the  rents  or  profits  thereof, 
for  your  own  ufe,  above  twelve  calendar  months; 
or,  that  the  fame  came  to  you  within  the  time 
aforefaid,  by  defcent,  marriage,  marriage  fettle- 
ment,  devife,  or  promotion  to  a  benefice  in  a 
-  ■  church, 
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Vdoe  in  church,  or  by  promotion  to  an  office ;  and  tbf 
^^^lyfach  freehold  eftate  has  not  been  granted  or 
W»Qdell.  made  to  you  fraudulently  on  parpofe  to  qualify 
you  to  give  your  vote;  and  that  die  place  of 
your  obode  is  at  in 

and  that  you  are  twenty-one  years  of  age,  as  yoa 
believe  -,  and  that  you  have  not  been  poUed  be- 
fore at  this  ele&ion." 

Timothy 

Kidman    —voted  for  houfe  and  land  in  the  occupation  «f 

John  Oflborn.     This  did  not  amount  to  40$. 

But  the  voter's  freehold  confifted  of  two  tene* 

merits  under  one  roof,  one  let  to  Ofborn  and 

the  other  to  Cope,  both  together  paying  £.3,  £/« 

There  was  only  one  door  in  front  of  the  feoofe 

for  the  entrance  of  both  families*  but  there  woe 

feparate  ftaircafes  and  gardens,    and    in  every 

other  refpeft  they  were  feparate  dwellings.  Cope 

had  a  feparate  back  door  into  the  yard.    Ofborn, 

who  was  examined,  made  ufe  of  the  phrafe  tbi 

xobok  bou/e,  when  fpeaking  of  both  tenements. 

In  obje6Hon  to  the  vote,  it  was  contended, 

That  it  fell  within  the  terms  agreed  upon  in 

Odell's  cafe  and  was  therefore  bad.     On  the  other 

fide,   That  this  was  one  houfe,  and  the  voter 

having  defcribed  it  on  the  poll  for  his  freehold, 

the  value  of  the  whole  houfe  ought  to  be  taken 

into  confideration,   notwithstanding  the.  tenant 

named  did  not  pay  for  the  whole.    That  this 

defcri^- 
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defcription  was  Sufficient  to  arifwcr  the  purpofe  Vitoe  i* 
of  the  ftatute,  as  it  gave  the  true  guide  to  in-,  *     * 
quify  and  could  not  miflead.  Timothy. 

The  vote  was  held  good.  In  another  cafe 
'of  one  Perkins  under  the  fame  circumftances, 
Ithe  voter  defcribed  his  freehold  as  confifting  of 
'boujbs,  and  it  was  held  good, 

John  Gilbert,  objefted  to  principally  for  not  j.Gilbafc 

Jiaving  a  freehold  of  the  value  of  40  s.     He  de- 

Ibribed  it  at  the  poll,  as  confifting  of  houjes  in 

the  occupation  of  hirhfelf   and   others.     The 

"affeflment  was  thus :  "  John  Gilbert  (landlord) 

Hhnfelf  (tenant)."     And   the  party   obje&ing 

offered  to  prove  that  the  houfe  he  lived  iny  was 

not  worth  40s.  a  year;  and  concluded,  that  his 

"vote  ttroft  be  rejected,  becaufe  the  freehold  for 

which  he  voted  was  either  not  affeffed,  or  under 

-vdlue. 

The  principle  of  the  objection  was  admitted ; 
but  the  faft,  as  to  the  value,  not  being  in  the 
Clifl  fatisfaftorily  proved,  the  obje&ion  was  not 
"perfiftedin. 

John  Southwell  married  one  of  fix  daughters,  j.  South- 
*who  were  intitled  to  equal  moieties  of  an  eftate  wcU* 
"  -confifting  of  a  malting  houfe,  two  other  houfes, 
*nd  a  ftw  acres  of  land,  let  to  a  tenant  for  eight 
■guineas  a  year  clear  rentj  he  paying  for  the  land 

tax 
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Value  in  of  a  common  right,  and  in  tendernefs  to  men's 
i !t  c  '  ,  confeiences.  No  cafe  fell  out  of  fuch  nicety  as 
J.  Black-  to  make  it  neceflary  for  the  Committee  to  dc- 
cide  upon  this  matter,  when  it  was  firft  difcufied: 
But  fome  days  afterwards,  in  proceeding  upon 
votes  in  the  fecond  hundred,  they  came  to  the 
following  refolution,  viz.  1 bat  the  value  of  4 
frcchold>  in  right  of  which  the  owner  votes*  is  tbt 
rent  which  a  tenant  would  give  for  it ;  and  ml 
what  the  owner,  occupying  it  himfelf>  may  foffiMj 
acquire  from  it  *. 

Value  re-  Many  cases  happened,  in  which  a  widow's 
charge,  dower  was  contended  to  be  a  diminution  of  value. 
^■v-*  Where  it  appeared  in  any  of  them,  that  the 
widow  had  not  received  or  claimed  dower  for  a 
confiderable  length  of  time,  according  to  the 
circumftances  of  the  cafe,  the  Committee  con- 
fidered  that  as  preemptive  evidence  of  a  rekafe 
of  it. 

Mortgage.  fHE  question  of  the  effect  of  a  mortgage 
Richard  upon  the  value,  occurred  on  the  fecond  day  of 
Stringer.   the  trial.     Richard  Stringer,  who  voted  for  Lord 

*  It  happened  in  many  inftances  upon  this  trial,  that  the 
tenants  being  called  as  witneffes  to  prove  an  objection  of  in- 
ferior value,  fwore  to  the  payment  of  lefs  than  40  s.  in  rent 
to  their  landlords,  though  the  latter  had  fworn  to  the  abore 
value  at  the  eleftion. 

Ongley, 
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©ligley,  (having  taken  the  freeholder's  oath)  was  Mortgage* 
obje&ed  to  as  having  a  freehold  of  9L  a  year  R  s^ 
value,  charged  with  a  mortgage  for  220 1.  the  gen 
intereft  of  which  fum  reduced  the  annual  pro- 
duce of  the  eftate  under  40  s.     The  counfel  for 
£/>rd  Ongley,  without  entering  upon  the  truth 
of  the  fadt,  ohgedted  to  the  competency  of  any 
evidence  to  prove  it, 

*  They  contended,  That  a  mortgage  did  not 
conftitute  fuch  a  charge  upoir  the  land,  as  could 
l*Bt&  the  right  of  voting  within  the  meaning  of 
the  ele&ion  ftatutes.  The  following  is  the  fub- 
fiance  of  their  argument. 

The  queftion  arifes  on  the  conftrufbion  of  the 
following  words,  contained  in  (tan  18  Geo*  IL 
ch.  i8i  fed  5*  viz.— "— -no  perfon  (hall  vote- 
without  having  a  freehold  eftate  in  the  county 
for  which  he  votes,  of  the  clear  yearly  value  of 
40  (hillings,  over  and  above  all  rents  and  charges, 
payable  out  of,  or  in  refpeft  of  the  fame."— 
The  fame  expreffion  makes  a  part  of  the  free- 
holder's oath. 

In  order  to  underftand  the  legal  application 
of  the  words,  rents  and  charges  payable  out  of  an 
eftate,  it  is  necefiary  to  confider  in  the  firft  place, 
the  legal  nature  and  effe<5t  of  a  mortgage.  It 
is  a  general  debt,  for  which  the  perfonal  eftate 
is  anfwerable  in  the  firft  inftance ;  and  though 
the  land  is  made  a  fecurity  for  it,  it  is  only  auxi- 
G  g  2  liary 
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Mortgige.liary  to  the  perfonal  cftatc  for  its  payment.    Hit 
R.6trin-  authorities  for  this  definition  are  Hardr.  465,  7* 
F*.        &  512.    Cafes  in  Chanc,  285,  1  Willms.  294, 
&  1  Atk.  4&1i  in  which  a  mortgage  is  fo  coo* 
fidercd  by  the  judges  in  Weftminfter-haH.  Id 
*  the  cafe  firft  cited,  Lord  Chief  Baron  Hale  aBs 
a  mortgage  a  chattel.    At  one  time  there  was  i 
notion,  that  a  mortgage  of  land,  without  a  per- 
fonal covenant  to  pay  the  money  on  the  part 
of  the  mortgagor,  might  receive  a  different  am- 
fideration ;  but  this  was  determined  to  make  no 
difference  upon  the  point,  in  the  cafe  above  re- 
ferred to,  in  1  Willms.  294,   3  AVillms.  35J. 
and  Prec*>,  in  Chanc.  425.    Upon  this  prin- 
ciple, there  is  no  difference  between  the  eficft 
of  a  mortgage  and  that  of  any  other  debt:  As 
where  a  plaintiff  has  obtained  judgment  in  an 
a&ion ;  in  this  cafe  he  may  charge  the  defen- 
dant's land,  by  fuing  out  an  Elegit.     The  real 
eftatc  is  as  foon  affe&ed  in  this  way,  as  by  a 
mortgage  •>  for  if  the  mortgagor  is  in  pofleffion, 
die  mortgagee  cannot  deprive  him  of  it  without 
an  ejettment ;  a  procefs  far  more  tedious  thin 
that  of  fuing  out  an  Elegit,  after  the  judgment 
of  which  it  is  a  regular  confequence.     Yet  it 
never  would  be  contendeH,    that  a  defendant, 
againft  whom  fuch  judgment  had  been  figned, 
had  brought  a  charge  upon  his  eftate,  reducing 
its  annual  value. 

One 
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.  One  who  mortgages  land  for  money  borrow-  Mortgage. 
Cd,  at  his  death  incumbers  his  perfonal  eftate  ^  «*.  * 
with  the  debt,  if  it  is  fufficfent  to  pay  it;  and  gar. 
the  rights  of  the  deceafed  defcend  in  different 
capacities  i  the  heir  being  intided  to  the  land, 
Che  executor  to  the  money,  which  by  the  mort- 
gage became  added  to  the  deceafed's  perfonal 
eftate;  And  the  former  has  a  right  to  compel 
the  executor  to  clear  off  the  burthen  from  his 
eftate.    While  a  mortgagor  retains  pofleffion, 
be  pays  the  intereft  of  the  mortgage  as  any  other 
perfonal  debt  j  nor  do  the  parties  at  all  confider 
from  what  fund,  whether  it  is  from  the  rents, 
or  from  the   general  perfonal  eftate,  that  the 
intereft  is  difcharged.       If  therefore   a   man's 
perfonal  eftate  is  fufRcient  to  pay  the  intereft  of 
a  mortgage,  it  can  make  no  charge  by  which 
the  annual  value  of  his  land  can  be  faid  to  be 
reduced.    It  is  impoffible  to  afcertain  the  efleft 
of  fuch  a  loan,  without  difcufimg  the  whole  cir- 
cumftances  of  a  man's  property ;  and  the  im- 
roenfe  difficulty  and  inconclufivenefs  of  fuch  an 
inquiry,  is  of  itfelf  a  decifive  obje&ion  to  that 
Conftruftion  of  the  aft  for  which  the  petitioner 
contends  j  for  it  will  unavoidably  lead  to  this 
inquiry  in  every  cafe  in  which  the  obje&ion  may 
be  taken.    To  fliut  out  fuch  an  inquiry,  would 
be  to  4^^  that  a  man  who  may  have  mort- 
Gg  J  gaged 


454  CASE      XII. 

Mortgage,  gaged  an  eftate  of  40  (hillings  rent  for  20I.  hav- 

R.  Strin-  *"S  at  *e  *"ame  time  a  Per^ona^  property  of  Ac 
gcr.  greateft  amount,  is  thereby  rendered  incapable 
of  voting  for  his  freehold.  The  abfurdity  of 
*uch  a  pofition  is  too  glaring  to  pafs.  Beficks, 
the  intcreft  of  a  mortgage,  confidered  in  pro- 
portion to  the  rent,  is  not  a  jjuft  method  of  va- 
luing an  eftate :  For  it  may  often  happen,  that 
by  file  of  a  fmall  part  of  an  eftare,  the  mortgage 
debt  might  be  difcharged;  when  at  the  fame 
time,  the  intereft  of  that  debt  might  be  equal 
to  the  clear  rent  received  by  the  owner. 

The  words  rents  and  charges  payable  out  of,  &c. 
are  ufed  by  lawyers  emphatically  to  exprels  only 
fuch  charges  as  are  attached  to  the  land  it$x 
and  for  which  that  alone  is  anfwerable ;  fuch  as 
.fee-farm  rents,  rent-charges,  rents-feck,  annui- 
ties, corrodies  and  the  like,  which  do  not  bind 
the  per/on  of  the  owner.     This  argument  will 
be    ftrengthened   by   confidering  the    different 
mode  of  expreffion  ufed  upon  a  fimilar  fubjeft, 
in  the  afts  of  qualification  for  a  feat  in  parlia- 
ment.    The  words  of  flat.  9  Anne,  ch.  5.  and 
33  Geo.  II.  ch.  20.  a-e  "—annual  value— -above 
reprizes, — over  and  above  what  will  fatisfy  and 
clear  all  incumbrances  that  may  affedt  the  fame :'' 
Under  which  words,  an  eftate  to  give  a  quali- 
fication, muft  be  clear  of  mortgages  and  every 

other 
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other  incumbrance  *.  It  is  juft  to  infer  from  Mortgage. 
hence,  that  the  legiflature  thought  the  exprefllons  r#  $trin- 
ufed  in  the  cleftion  ftatutes,  were  not  large  Ser- 
enough  to  comprehend  charges  of  fuch  a  nature 
as  mortgages,  and  therefore  extended  them  in 
this  manner,  for  the  particular  purpofe.  The 
word  incumbrance  is  much  more  general  than 
charge,  which  has  a  technical  application  to  the 
land  itfelf  i  and  it  feems  to  have  been  defignedly 
ufed  in  the  aft  of  Anne,  as  contradiftinguifhed 
from  the  word  reprizes  :  For  this  word  of  itfelf 
would  not  have  included  the  cafe  of  a  mortgage, 
according  to  its  legal  definition  ;  which  in  Termes 
de  la  Ley  is  thus  defcribed  j  "  Reprifes  are  de- 
duftions,  payments  and  duties,  that  go  yearly 
and  are  paid  out  of  a  manor ;  as  rent-charge, 
rent  feck,  penfions,  corodies,  annuities,  fees  of 
ftewards  or  bailiffs,  and  fuch  like." — That  there 
was  fome  reafon  for  this  difference  of  expreffion, 
will  further  appear,  from  confidering  the  ftat, 
10  Anne,  ch.  23.     This  aft  which  may  be  called 

♦  In  the  eftablifliment  of  a  qualification  for  thofe  who 
eleel  Regifters  for  the  feveral  Ridings  of  Yorklhire,  the  elec- 
tion is  confined  to  freeholders  having  zool.  a  year.  The 
cxpreflions  of  the  ftatutes  concerning  it  are  very  different 
from  thofe  of  fiat,  18  Geo.  II,  ch.  18.  The  words  are 
**  freehold  eftatc— of  the  yearly  value  of  iool."  and  in  cafe 
of  difpute,  it  is  to  be  determined  by  the  oath  of  the  elector 
frimfelf.  See  2  &  3  Anne,  ch,  4.  6  Anne,  ch.  3$.  and 
S  Geo,  IL  ch.  6. 

Gg  4  con- 
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Mortgage,  contemporary  with  that  of  9  Anne,  prefcriba 
R.  Strin-  a  freeholder's  oath,  in  which  die  words  are  *  free 
gcr.  of  all  charges  payable  out  of  the  fame/'  Now, 
if  the  legiflature  had  had  the  feme  intention  m 
this  matter  as  in  the  point  of  qualification  of 
members,  they  would  naturally  have  ufed  die 
fame  words  in  a  law  made  fo  near  the  time  of 
paffing  the  qualification  aft. 

Another  difficulty  in  this  cafe  arifes  from  that 
provifion  of  flat.  7  &  8  Will.  III.  ch.  25*  by 
which  mortgagors  in  poffcffion  are  exprefsly  im- 
powered  to  vote  for  their  cftates.  If  therefore 
the  annual  value  fhould  be  confidered  to  be  re- 
duced by  the  mortgage  intereft,  all  thofe  eftates 
in  which  this  redu&ion  leaves  lefs  than  40  {hil- 
lings, would  be  unreprefented ;  for  the  mort- 
gagee, out  of  pofiefiion,  cannot  vote.  It  is 
hardly  credible,  if  thofe  who  devifed  the  law 
had  conceived  fuch  an  objeftion  as  the  prefent 
to  have  exifled,  that  they  would  not  have  taken 
notice  of  this  cfleft  of  a  mortgage,  when  ex- 
prefsly  treating  of  its  operation  on  the  elcftor's 
right. 

But  it  appears  to  have  been  the  uniform  opi« 
nion  both  of  lawyers  and  members  of  parlia- 
ment, from  the  earlieft  times,  that  the  intereft 
of  a  mortgage  does  not  aflfedt  the  vote.  The 
Journals  contain  no  trace  of  it  (F.) ;  and  the 
prefent  election  is  the  firft  inftance  in  which  the 

objec- 
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cbje&ion  was  ever  thought  of.  The  reports  of  Mortgage, 
county  eleftions  in  the  Journals  in  different  pe-  j^g^j,/ 
riods,  have  been  fearched  for  this  purpofe.  There  ger* 
are  three  cafes,  which  from  the  circumftances 
that  occafiohed  the  contefts,  and  from  the  man- 
ner of  conducting  them,  may  be  confidcred  as 
leading  examples;  that  of  Eflex  in  1716,  of 
Yorkfhire  in  1735,  "d  of  Oxfordfhire  in  1755, 
They  were  all  mod  obftinately  contefted;  and 
in  the  firft  and  laft  of  the  three,  the  fpirit  of 
national  party,  then  vehement,  mixed  with  the 
difpute.  The  cafe  of  Yorkfhire  is  ftill  more  v\ 
point,  becaufe  in  that  county  all  tranfaltions 
affe&ing  lands  are  publicly  regiftered;  which 
practice  was  eftablifhed  long  before  the  year 
1735  *•  Yet  in  none  of  thefe  cafes  did  it  oc- 
cur to  any  man  to  ftart  the  objection ;  although 
the  moft  eminent  men  in  Weftminfter-hall  were 
employed  in  them  as  counfel.  The  fame  may 
likewife  be  faid  of  the  cafe  of  Gloucefterfhirc, 
tried  in  1777,  by  a  feleft  Committee;  in  which 
almoft  every  qucftion  was  raifed,  that  ingenuity 
could  devife. 

This  clear  proof  of  the  uniform  judgment 
pf  mankind,  by  conftant  and  uninterrupted 
ufkge,  is  fiich  a  confirmation  of  the  foregoing 

•  By  i  &  3  Aimc,  ch.  4,  6  Anne,  ch.  35,  and  8  Geo. 
IL  (in  1735,  for  the  North  Riding)  ch.  6. 

argu- 
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Mortgage,  arguments,  as  ought  in  reafon  to  determine  die 

R.  Stria-  queftion. 

tP*  The  counfe]  for  the  petitioner,  in  fupport 

of  their  obje&ion  to  the  vote,  argued 
in  the  following  manner : 
By  tracing  the  principle  and  progrefs  of  the 
fcveral  ftatutes  concerning  county  ele&ions,  it 
will  appear,  that  all  of  them  defcribe  the  right 
of  voting,  as  belonging  only  to  thofe  who  pof- 
fefs  a  clear  rent  of  40  (hillings  value  ifluing  from 
their  eftates.  The  firft  ftatute  afcertaining  the 
qualification,  (8  Hen.  VI.  ch.  7.)  is  very  par- 
ticular in  limiting  it  to  a  rent  or  value  clear  tf 
all  charges  + ;  and  afterwards  twice  repeats  the 
expreflion,  Juch  as  may  expend  qojbillings  by  the 
year;  impowering  the  fheriff  to  examine  the 
voters  upon  oath,  as  to  this  clear  value.  The 
next  ftatute,  10  Hen.  VI.  ch.  2.  limiting  the 
qualification  to  the  county,  ufes  the  fame  form 
of  expreflion.  This  inftitution  received  no  al- 
teration till  after  the  revolution ;  when  by  flat. 
7  &  8  Will.  III.  ch.  25.  a  particular  form  of 
oath  was  prefcribed  for  the  freeholders.  But  this 
ftatute  did  not  in  the  lead:  add  to  the  reftri&ion; 
the  legiflature  conceiving  it  to  be  clearly  and 
thoroughly  eftablifhed,  By  10  Anne,  ch.  23.  a 
new  limitation  was  made,  by  requiring  the  free- 

*  Outrt  Ut  refri/es,  in  the  original, 

hold 
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hold  to  be  affefied  to  the  public  taxes;  and  a  Mortgage 
new  form  of  oath  was  given,  more  ftrift  and  pre-  r#  stria* 
cife  than  the  former.     This  continued  till  1745,  g*** 
when  the  flat.  18  Geo.  II.   ch.   18.   framed  a 
new  oath  ftill  more  exadt;  upon  the  word$  of 
which  the  prefent  queftion  arifes. 

The  cafes  cited  on  the  other  fide  to  prove 
the  nature  of  a  mortgage,  and  that  it  is  a  per- 
fonal  debt,  were  decided  upon  difputes  between 
heirs  and  executors ;  and,  as  between  them  or 
parties  in  their  fituations,  there  can  be  no  doubt 
that  mortgages  are  fo  confidered.  But  when 
confidered  with  refpeft  to  the  land  itfelf,  they 
arc  always  held  to  be  a  charge  upon  the  land ; 
and  the  Mortgagee  trufts  to  that  alone,  and  has 
a  right  to  infift  upon  that  for  the  difcharge  of 
his  debt,  and  to  look  no  further.  If  there  is  no 
bond  or  covenant  from  the  mortgagor  to  pay 
the  money,  the  mortgagee  cannot  charge  the 
perfonal  eftate  but  by  the  aid  of  a  court  ot 
equity. 

It  has  been  contended  on  the  other  fide,  that 
the  word  charge  in  this  aft,  is  to  receive  a  tech- 
nical and  limited  conftruftion ;  as  if  the  anti- 
quated payments  of  corodies  and  penfions,  could 
have  entered  into  the  confideration  of  the  legi- 
flators  of  the  year  1745  :  When  it  is  much  more 
juft  and  natural  to  underftand  the  word  in  its 
general  ordinary  fenfe.  The  word  incumbrance 
9  has 
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Mortgage,  has  not  a  more  extenfive  meaning  than  <h*rp> 
J*,  siria.  No  lawyer  can  think  Jo*  and  though  the  word* 
pa.  of  the  qualification  afr  are  more  numerous,  they 
are  not  more  fignjficant  than  thofe  in  queftkn, 
Jt  might  as  well  be  contended,  that  a  mortgage 
is  no  diminution  of  a  member's  qualification 
upon  that  a£t>  as  of  the  value  of  the  freehold 
upon  this. 

The  aft  in  the  fixth  fcftion  Chelan*,  «  TIu^ 
no  public  tax,  county,  church,  or  partth  rate, 
or  any  other  tax,  rate,  or  afleffinent,  upon  any 
county  or  divifion,  (hall  be  deemed  a  cbwrpx 
Sec"    It  i$  plain,  therefore,  that  without  thi* 
exception,  fuch  taxes  would  have  been  fo  many 
dedudtions  from  the  value  of  the  land  *  yet  many 
of  thefe  taxes  do  not  fall  within  the  definition 
given  on  the  other  fide,  of  a  ck*rgt  upon  the 
cftate.    By  this  particular  cteufe,  the  legiflature 
feems  to  haye  intended,  that  every  payment  out 
of  an  eftate,  but  thofe  fo  excepted,  fhould  be 
con  fide  red  as  charges  reducing  the  value ;  and 
this  is  the  moft  rational  conftru&ion  of  the  claufe, 
according  to  the.objedt  of  the  law. 

The  cafe  put  of  a  perfon  pofiefied  of  large 
perfonal  property  mortgaging  his  land,  is  not 
likely  to  happen ;  but  if  it  fhould,  it  would  not 
alter  the  legal  confequences  \  for  the  right  of 
voting  is  derived  from  the  real  properly.  A 
mortgagor,  though  keeping  pofleffion,  is  only 

a  tenant 
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4  tenant  at  will  to  the  mortgagee*  who  is,  in  Mortgage* 
ftriftnefs  of  law,  the  owner  of  the  lartd  j  and  he  r,  smn- 
may  at  any  time  obtain  poflefiion  by  an  ejeft-  SP* 
ment,  and  compel  the  tenants  to  pay  their  rents 
to  him.      Surely  no  charge  upon  land  can  be 
heavier  than  one    attended  with   fuch    confe- 
qucnces.    The  flat.  7  &  8  Will.  HI.  ch.  25. 
did  not  in  the  lead  intend  to  affeft  fuch  cafes 
as  the  prefent ;  nor  can  it  without  violence  re- 
ceive fuch  a  conftruftion.     The  objeft  of  the 
ieftion  referred  to,  was  to  enable  mortgagor^. 
who  had  inform  conveyed  their  e  dates  to  others, 
to  exert  a  particular  aft  of  ownerfbip,  if  at  the 
lame  time  they  held  poflefiion  of  thofe  eftates ; 
to  relieve  them  from  a  legal  difability,  and  to 
make,  as  it  were,  a  new  clafs  of  voters  in  coun- 
ties, who  were  fubftantially  the  owners  of  the 
freehold,  though  deprived  of  it  by  legal  form. 
But  it  cannot  be  fuppofed,   that  thefe  voters 
were  not  to  be  fubjeft  to  the  fame  reftriftions 
as  other  freeholders.     The  inference  drawn  from 
this  ftatute,  therefore,  adds  nothing  to  the  argu- 
ment for  the  fitting  member. 

What  the  true  meaning  is  of  the  words  "  clear 
yearly  value,"  may  be  learnt  from  a  cafe  lately 
decided  in  the  King's  Bench  upon  the  Game 
aft,  which  is  in  point  to  the  prefent  queftion  $ 
the  cafe  of  IVtibercll  againft  Hall  (G.)  By  flat. 
a2  &  23  Chas.  II,  ch.  25.  the  qualification  for 

killing 
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Mortgagc.killing  game  is  limited  to  thofe  who  pofiefs  hnii 
'  s' .  of  the  clear  yearly  value  of  100L  a  year.'  Art 
gu.  a&ion  having  been  brought  upon  this  aft  againft 
Hall  as  unqualified,  the  defendant  proved* 
that  he  was  owner  of  an  eftate  of  the  annual 
value  of  103L  But  on  the  other  hand,  the  plain- 
tiff proved  it  to  be  reduced  under  the  100L  by 
a  mortgage  of  lands  producing  14I.  yearly  rent* 
for  400 1.  The  defendant,  the  mortgagor,  was 
in  poffeflion,  and  regularly  paid  the  intereft  of 
the  mortgage.  A  cafe  was  hereupon  made  for 
the  opinion  of  the  court  upon  the  queftion,  and 
Was  argued  in  Michaelmas  term  1782,  whcii 
the  judges  determined,  (immediately,  and  with- 
out any  difficulty)  that  by  this  mortgage,  the 
annual  value  of  the  eftate  was  reduced,  and  that 
it  did  not  give  the  defendant  fuch  a  qualifier 
tion  as  the  ftatute  required  *.  When  the  words 
of  the  two  ftatutes  are  compared  together,  it 
will  be  found,  that  thofe  refpe&ing  an  eleftor's 
qualification,  are  much  more  ftrift  than  thofe 
refpefting  the  game ;  being,  in  the  latter  cafe, 
no  more  than  "  dear  yearly  value?  which  are 
much  amplified  in  18  Geo.  II.  ch.  18*  So  that 
the  decifion  of  the  judges  of  the  King's  Bench, 
furnilhes  the  ftrongeft  authority- for  deciding  the 

*  Note  (G.)  contains  a  report  of  the  arguments  and  de- 

cifiou  in  the  cafe  of  Wetherell  and  Hall. 

pre- 
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prefcnt  queftion :  They  have  exprefsly  declared  Mortgage* 
the  law  upon  this  fubjed:.  R.  Stria-* 

The  caie  of  a  judgment  has  been  argued  to  ger. 
be  equally  a  charge  upon  the  land,  yet  that  this 
would  not  be  contended  for :  But  there  is  a  great 
difference  between  the  two  cafes.  A  judgment 
may,  in  its  confequences,  affeft  the  land  of  the 
defendant ;  but  a  mortgage  does  abfolutely.  A 
judgment  does  not  affeft  any  particular  lands ; 
but  a  mortgage  is  a  fpecific  lien  upon  lands  par- 
ticularly affigned.  A  judgment  cannot  affeft 
more  than  half  of  the  defendant's  land ;  and  his 
perfonal  eftate  is  in  the  firft  place  to  be  taken  by 
die  (heriff,  who  ought  not  to  attach  the  real,  if 
the  perfonal  eftate  is  found  fufficient.  Further* 
•this  part  of  the  argument  is  founded  on  an  ana- 
logy to  a  cafe  which  never  has  been  decided, 
and  perhaps  never  has  happened. 

Thus  the  main  fupport  of  the  argument  on 
•die  other  fide,  is  the  circumftance  of  this  ob- 
jection's never  having  been  urged  before.  Whe- 
ther the  fad  be  fo  or  not,  is  uncertain  \  for  it 
may  have  taken  place  in  contefts  not  now  re- 
membered ;  and  it  would  be  too  great  a  labour 
to  examine  the  reports  of  every  county  eledtion 
in  the  Journals,  in  order  to  afcertain  it.  But 
taking  it  to  be  fo,  it  may  be  well  accounted  for. 
It  can  feldom  happen,  that  a  man  lending  mo- 
ney on  mortgage,  will  take  a  fecurity  fo  near 

the 
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Mortgage*  the  value  of  the  fum  lent,  as  to  give  rife  to  the 
R.StriiH  °bje&ion >  and  ftitt  lefi  frequently  can  Rich  pri- 
gcr.  vate  tranfa&ons  be  known  to  thofe  who  would 
bring  them  forward  The  peculiar  ciroimftances 
of  the  conteft  in  this  county  have  given  extra- 
ordinary a&ivity  to  the  two  parties ;  and  this 
added  to  its  fmall  extent,  may  account  fertile 
agitation  of  every  point  capable  of  arifing. 

It  would  not  be  weakening  the  prefent  argu- 
ment, to  fuppofe,  that  an  opinion  may  have  pre- 
vailed upon  this  fubjeft,  (as  there  did  upon  the 
game  ad  before  the  cafe  of  WethereU  and  Hall 
happened)  that  a  mortgagee's  intereft  did  not 
conftitute  an  objc&ion.  In  a  cafe  fimilar  to  that 
of  WethereU  and  Hall,  tried  at  the  fpring  affixes 
at  Thetford,  in  1779  #>  a  vcr7  SP63*  j^ff 
(Blackftone)  would  not  permit  any  evidence  to 
be  given  of  a  mortgage,  to  reduce  the  defendant's 
qualification,  giving  a  poCrive  opinion,  that  it 
was  not  a  cafe  within  the  meaning  of  the  fb- 
tutes ;  and  the  matter  proceeded  no  further.  But 
fince  the  judges  of  the  King's  Bench  have  fo- 
lemnly  determined  the  point,  can  any  thing  be 
inferred  from  this  inftancc  of  the  miftaken  opi- 
nion of  one  judge  ?  Many  miftaken  notions  of 
law  have  at  different  periods  been  current,  and 

*  Mr.  Graham,  who  cited  this  cafe,  had  been  coanfel  in 
the  caufe  at  the  affiza. 

even 
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fcven  lawyers  have  authorifed  them.  Such  no- Mortgage 
tions,  however,  are  never  to  be  revived,  after  R#  Stt-in- 
they  have  been  once  correfted.  g^ 

The  counfel  for  the  fitting  member  ob- 
ferved  in  reply, 

That  the  foundation  of  their  argument,  viz. 
that  a  mortgage  was  a  general  ferfonal  debt,  had 
not  been  weakened  by  the  obfervations  in  an- 
swer to  it ;  and  the  feveral  legal  confequences  of 
that  pofition,  had  not  been  contradifted. 

That  as  the  counfel  for  the  petitioner  derived 
their  whole  ftrength  from  the  cafe  of  Wetherell 
and  Hall,  it  would  be  neceflary  to  examine  into 
the  particular  circumftances  of  that  cafe,  from 
whence  it  would  appear  that  it  did  not  deferVfc 
fuch  implicit  refpeft,  as  had  been  paid  to  it  on 
the  other  fide.  The  cafe  was  not  very  folemnly 
argued  at  the  bar,  nor  much  difcufled  by  the 
judges ;  but  taken  up  haftily.  Then  it  was  not 
brought  forward  upon  a  fpecial  verdift,  or  by 
motion  in  arreft  of  judgment  $  fo  that  no  writ 
of  error  could  be  brought,  in  order  to  obtain 
the  opinion  of  all  the  judges  upon  the  queftion; 
for  as  the  opinion  was  fomewhat  unexpe&ed  in 
Weftminfter  hall,  and  a  contrary  opinion  was 
known  to  have  prevailed  'before,  it  is  probable 
that  this  decifion  of  the  King's  Bench  might 
have  been  fet  afide  upon  more  mature  delibera- 
tion among  the  12  judges.     In  the  courfcof  the 

Vol.  II.  H  h  argu- 
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Mortgage  argument  of  this  queftion,  it  was  mentioned  bjr 

* — ^— *  the  counfel  as  a  well  known  cafe,  put  by  way  of 

.    nn-  •jju{^ratjon^   tyat  a  mGrtgage  would  not  affiS  a 

freeholder's  qualification ;  upon  which  Lord  Manf- 

field,  taking  it  for  granted,  obferved,  "  but  a 

voter  /wears  to  his  qualification." 

If  we  compare  the  progrefs  of  the  different 
laws  which  reftrain  the  qualification  for  killing 
game,  with  thofe  refpe&ing  the  votes  in  county 
eledtions,  diey  will  appear  to  have  proceeded 
jupon  a  principle  dire£Uy  contrary  to  each  other. 
The  afts  for  preferring  the  game,  have  always 
had  in  view  fome  additional  reftraint,  and  have 
required  an  ihcreafe  of  the  qualification.  But 
the  election  a£ts  have,  in  fa£t,  always  extended 
the  right  of  voting,  and  made  the  real  qualifi- 
cation of  a  county  freeholder  more  general,  as 
often  as  they  have  preferved  the  nominal  limi- 
tation of  40  s.  value ;  for  the  continual  decreafi 
of  the  value  of  money  has  conftandy  had  this 
effeft.  The  period  intervening  from  the  reign 
of  Henry  VI.  to  that  of  Will.  III.  had  made  a 
prodigious  change  in  the  (late  of  the  elefting 
freeholders,  by  the  operation  of  this  caufe.  This 
change  was  acceded  to  by  the  flat.  7  and  8 
Will.  III.  and  when  the  aft  of  18  Geo.  II. 
paded,  the  fame  caufe  had  again  operated  in  th« 
fame  manner,  in  the  courfe  of  die  50  yean 
tlapfcd  fincc  the  aft  qi  Will.  JIL 

&  Th* 
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This  confideration  ought  to  have  great  weight  Mortgage 
in  deciding   the  prefent  queftion;   becaufe  it  j^  g^f 
Ihews  that  no  decifion  upon  the  jgame  a&s  canger. 
be  in .  point  to  this  fubjeft,  howfoever  the  words 
of  the  two  laws  may  refemble  each  other.     No 
evidence  has  been  offered  here,  that  the  voter 
has  not  perfonal  eftate  fufficient  to  pay  the  in- 
tereft  of  the  mortgage  1   and  it  is  to  be  pre- 
fumed  that  he  has,  till  the  contrary  be  proved; 
If  he  has  fufficient,  the  land  is  thereby  cleared 
of  the  charge. 

Although  great  ftrefs  is  laid  by  the  cotinfel  for 
the  petitioner,  upon  the  exprefiion  clear  yearly 
Value^  yet  it  has  been  fhewn  that  thefe  words 
mud  relate  to  fuch  charges  as  the  law  acknow- 
ledges to  be  peculiar  to  the  land.  The  per- 
plexing confequences  of  any  other  conftru6Horl 
have  been  already  adverted  to ;  to  which  it  may 
be  added,  that  the  value  of  every  acre  of  the  eftate, 
ought,  in  juftice,  to  be  meafured  by  a  more 
certain  criterion,  than  the  rent  paid.  Surveyors 
and  farmers  fhould  be  examined ;  and  the  ut- 
moft  amount  of  the  value  fhould  be  known,  be- 
fore an  eleftor  fhould  be  deprived  of  his  fran- 
chife  by  fuch  an  unfavourable  objeftion. 

-   The  Committee  refolved, 
That  the  intereft  upon  a  mortgage,  the  mortgagor 
.fiill  heifig  in  pojfeffion,  is  fuch  a  charge  upon  the 

H  h  2  ejlate 
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Mortgage  eftate  within  the  meaning  of  the  ftatutes,   as  t§ 

R  Stnn' afie^  ^e  r*&ts  of  the  voter  *. 

gcr.  And  likewife, 

That  the  counjel  be  'permitted  to  call  evidence*  t$ 
Jheiv  that  the  intereft  upon  a  mortgage  reduces  the 
clear  yearly  value  of  an  eftate  below  40  s. 

A  few  days  after  this  decifion  was  made,  when 
the  counfel  for  the  fitting  member  began  to  en- 
ter upon  their  cafe  in  the  fame  hundred,  they 
faid,  They  conceived  themfelves  enabled,  by 
the  words  of  the  above  refolutions,  to  offer  evi- 
dence of  the  voter's  ability  to  pay  the  intercft  of 
the  mortgage  from  his  perfonal  eftate  i  fo  as  to 
leave  him  a  clear  annual  income  of  40s.  from 
the  eftate  for  which  he  voted,  after  paying  the 
above  intereft.  Upon  this  the  chairman  inter- 
rupted them,  by  faying,  That  the  Committee 

*  Since  this  rcfolution  paflcd,  the  legiflature  has  made  a 
declaration  of  the  law  upon  the  fubjeel,  in  flat.  28  Geo.  HI- 
ch.  36,  f.  6  and  9.  The  regulations  therein  prefcribed  re- 
quire the  eftate  to  be  of  the  clear  yearly  value  of+os.  ever  ami 
above  the  inter  eft  of  any  money  frcured  by  mortgage  ufen  it9  and 
alfo  over  and  above  all  rents  and  outgoings  payable  out  of  He. 
ether  than  the  public  taxes.  Yet  confidering  the  doubt  and 
contradiction  in  which  the  point  had  been  involved,  by  the 
opinions  of  individuals  and  the  decifions  in  the  election 
courts,  tl.v  clai:fe  has  not  that  form  and  folcmnity  which  might 
have  been  expend  (from  former  inftanccs)  in  a  declaratory 
law,  made  upon  a  difficult  h*gal  queftion.  The  fubjecl  is 
introduced  indirectly  into  the  aft,  and  as  if  the  hw  were 
takta  for  granted. 

had 
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had  confidered  the  queftion  in  this  point  of  view,  Mortgage 
before  they  formed  their  opinion  above  men-  r  strin- 
tioned.    Another  member  faid,  They  had  con-ger. 
fidered  the  mortgage  as  a  fpecific  charge  on  the 
real  eftate  itfelf,  according  to  the  decifion  in  the 
cafe  of  Wetherell  and  Hall.     Some  members 
then  propofing  to  withdraw  *,  to  confider  whe- 
ther they  ftiould  add  any  thing  to  their  former 
refolution,  the  Committee  withdrew ;  and  foon 
after  returned,  when  rhe  chairman  told  the  coun- 
fel,  That  the  Committee  had  pafied  the  follow- 
ing refolution  in  addition  to  the  two  former,  viz. 

cfhat  the  inter  eft  of  a  mortgage  >  {which  is  charged 
upon  the  eftate  in  right  of  which  a  voter  voted) 
being  eftablifhed  by  evidence^  Jo  as  to  reduce  the 
value  of  the  eftate  to  lefs  than  40 s.  per  annum, 
does  invalidate  the  vote  -,  and  that  fuch  evidence  is 
cmtclnjive>  notwithftanding  any  other  property  pof- 
Jejfed  by  the  voter* 

In  the  courfe  of  the  evidence  upon  the  eftate 
upon  which  the  above  queftion  arofe,  (which 
confided  of  a  houfe  divided  into  two  tenements, 
and  11  acres  of  land),  the  annual  value  was 
proved,  on  the  part  of  the  petitioner,  to  be 
about  9  or  £.10  exclufive  of  taxes;  the  annual 
intereft  of  the  mortgage  money  was  £.8  16/. 
But  in  fupport  of  the  vote,  it  was  made  a  quef- 

*  At  this  time  they  fate  in  the  Court  of  Chancery. 

H  h  3  tion, 
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Mortgage  tion,  Whether  £qo  part  of  the  principal  fuify 
K.  Strin-  w~s  a  legal  charge  on  the  eftate:  I>fidcs  which, 
gor.  evidence  was  given  of  the  value  being  equal  to 

^.13  a  year;  v.hi^h  rendered  the  other  queftion 
unnecef/ury.  Th;:  eiiate  had  not  been  let;  and 
the  method  of  eftablifhing  the  value,  was  by 
examining  pcrfons  of  the  neighbourhood,  farmers 
or  others  who  were  acquainted  with  the  lands  5 
and  by  inquiring  into  the  amount  and  proportion 
of  die  public  and  parifti  taxes  with  which  they  were 
charged.  The  fame  method  was  followed  in 
the  other  cafes  in  which  an  objection  was  made 
to  the  value.  Where  lands  were  let,  the  rent 
was  in  general  confidered  only  ^s  one  mode  of 
eftimating  the  value,  but  not  fufficient  to  exclude 
other  means  of  information  *. 

In  conclufion,  the  Committee  held  Richard 
Stringer's  vote  to  be  good,  upon  die  evidence 
of  the  intrinfic  value  of  his  eftate. 

Cricklade  [In  the  Cricklade  Committee,  the  obje&ion  of 
^jor^ao^  a  mortgage,  and  that  of  an  eftate  fubjed  by 
will  to  the  payment  of  debts  and  legacies,  re- 
ducing the  value  in  the  fame  manner,  were  ar- 
gued upon  at  the  fame  time,  and  received  both 
together  the  judgment  of  the  court :  It  was 
contrary  to  that  of  Bedfordfhire,  in  the  follow- 
ing words : 

#  See  the  refoluticn  in  p.  450. 

7&tf 
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That  the  mortgagor  in  pofifeflion  *  of  lands  s/Cricklade 
the  value  of  40s.  a  year;  and  the  devifee  in  ptf-^Z~" — ' 
Jeffion  of  lands  of  the  value  of  40  s,  a  year,  devifed 
Jubjett  to  the  payment  of  debts  and  legacies,  are  in-  . 
titled  to  vote  f. 

In  the  cafe  of  Buckinghamfhire,  this  queflion  Bucking- 
was  raifed  and  argued  on  the  fecond  day  of  thehamfll^re\ 
trial.     The  circumftances  of  it  were  exa&ly  the 
fame  as  thofe  of  Richard  Stringer.     The  Com- 
mittee refolved, 

That  a  mortgage  is  fucb  a  charge  on  land,  as 
may  reduce  the  value  of  the  freehold  below  what 
inay  intitle  aferfon  to  give  his  vote  for  a  knight  of 
the  Jhire. 

The  firft,  in  point  of  time,  of  the  above  three 
decifions,  was  that  which  paffed  in  the  Bedford- 
Jhire  Committee.  The  Cricklade  cafe  next,  and 
within  a  few  days  after  it  $  and  that  in  Buck-r 
inghamlhire  laft.] 

The  Committee  declared  their  opinion  ofValuc  re- 
the  efFeft  of  taxes  on  the  value  of  an  eftate,  ^acxees#  y 
upon  a  cafe  that  arofe  within  a  few  day*  after v — «— ' 
their  proceedings  began. 

The  ftat.  18  Geo.  II.  ch.  18,  f.  6,  provides, 
That  no  public  or  parliamentary  tax,  county, 

*  In  all  the  three  cafes  the  mortgagor  was  in  pofleflion. 
+  See  note  (F.) 

H  h  4  church, 
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Value  re- church,  or  parilh  rate,  or  duty,  or  any  other  tax, 
Taxes  b>  rate  or  ^t^mcnt  whatfoever,  to  be  afieffed  <* 
* — « — '  levied  upon  any  county,  divifion,  &c.  is  or  {hall 
be  deemed,  or  conftrued  to  be  any  charge  pay- 
able out  of,  or  in  refpeft  of,  any  freehold  eftate, 
within  the  meaning  and  intention  of  this  aft,  or 
of  the  folemn  oath  or  affirmation,  &c.  The 
words  of  the  fame  aft  thus  referred  to  are, 
"  clear  yearly  value  of  40  s.  over  and  above  all 
rents  and  charges  payable  out  of,  &c." 

It  was  debated  how  far  this  exemption  fhould 
be  carried.  The  voter,  in  whofe  cafe  the  quef- 
tion  arofe,  occupied  his  own  freehold  ;  which, 
without  adding  to  the  annual  value  the  amount 
of  taxes  charged  upon  it,  'was  worth  lefs  than 
40  s :  The  addition  of  the  fum  paid  for  taxes 
yaifed  it  to  more.  The  party  obje&ir.g  to  the 
voter  contended,  That  this  freehold  gave  no 
right  of  voting.     They  argued  thus : 

Although  where  an  eftate  is  let  for  40s.  a 
year,  taxes  arc  not  to  make  a  reduction  of  the 
value,  for  the  purpofe  of  voting,  yet  the  ex- 
preffions  of  the  ftatute  do  not  import  that  fuch 
deductions  fhould  be  considered  as  a  part  of  the 
value:  This  would  be  a  great  inconfiftency.  In 
the  fame  manner  a  man's  debts  might  be  confi- 
dered as  part  of  his  property :  Such  a  pofipion 
was  never  made  before.     The  juft  way  of  con- 

fidering 
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fidering  this  matter  is,  to  take  an  eftate  before  Value  re- 
the  land  tax  was  impofed.  Suppofe  it  let  fori*?ced  by\ 
36  s.  a  land  tax  of  3  s,  in  the  pound  would  raife^  *  ■' 
the  value  to  40  s.  if,  in  the  fenfe  of  the  law,  not 
deduSed  means  added  \  and  thus  he  who  had  no 
vote  before,  would  find  himfelf  qualified  by  the 
charge ;  which  would  be  abfurd :  For,  in  truth, 
the  eftate  was  reduced  to  fo  much  lefs  j  and,  as 
it  has  turned  out  in  faft,  fo  much  property  as 
the  tax  amounted  to,  has  been  ever  fince  loft 
to  the  owner.  Then  can  it  with  any  propriety 
be  laid,  that  taxes  are  part  of  the  produce  of  an 
eftate  ?  The  charge  is  not  to  deprive  a  man  of 
a  vote,  who  at  the  time  when  it  was  firft  im- 
pofed, poffefled  40  s.  a  year.  This  is  the  extent 
of  the  aft :  That  the  right  of  voting  may  not 
be  infringed  by  the  diminution.  The  claufe  in 
queftion  merely  makes  an  exception  of  certain 
cafes,  and  is  not  declaratory  of  a  right.  But  the 
fenfe  which  the  other  party  would  put  upon  it, 
would  carry  it  by  conftruftion  much  further  than 
its  fpirit  or  letter  will  bear. 

The  argument  on  the  other  fide  was  to  the 
following  effeft : 

There  is  no  real  difference  in  the  diftin&ion 
now  made ;  for  if  it  is  admitted  that  the  owner 
of  40  s.  a  year  preferves  his  vote,  when  part  of 
it  is  paid  away  for  taxes,  whereby  the  produce 
is  fo  far  reduced  to  him,  it  muft  follow  that  in 

the 
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Value  re-  the  other  cafe  the  taxes  mutt  be  included  in  like 
Taxes  manncr  >  fince  *n  tne  frft  cafe  the  value  cannot 
*  »■  ■'  be  made  out  without  reckoning  them,  as  in  the 
other.  All  the  difference  lies  in  the  manner  of 
doing  ir,  from  whence  the  fallacy  of  their  argu- 
ment arifes.  For,  fuppofe  an  eftate  of  40  s.  valuer 
from  which  8  s.  are  paid  for  taxes,  occupied  by 
the  owner:  They  admit  the  value  continues  the 
fame.  Suppofe  the  owner  lets  it  for  32  s.  and 
pays  the  taxes  himfe'f,  is  not  the  worth  to  the 
owner  the  fame  ?  Where  the  tenant  pays  the 
tax,  the  landlord  receives  the  clear  rent ;  where 
the  latter  pays  it,  he  receives  a  grofs  rent ;  but 
the  real  produce  to  him  is  the  fame  in  both  cafes. 
The  only  difference  confifts  in  the  hand  that 
pnys  the  outgoings;  and  the  addition  and  re-» 
dudion  of  the  tax  are  convertible  terms,  ac- 
cording to  the  nature  of  the  cafe.  In  fubftancc 
and  effect  the  landlord  ultimately  pays  the  charges 
upon  every  eltate. 

But  an  ingenious  difficulty  has  been  raifed  in 
the  way  of  this  argument,  by  putting  the  cafe 
of  a  vote  created  by  payment  of  taxes,  which 
would  be  inefficient  without  them.  The  folu- 
tion  of  it  is  eafy :  If  a  tax  is  laid  on  the  land, 
it  muft  neceflarily  be  fuch  as  the  property  can 
bear  j  this  follows  from  the  nature  of  taxation. 
In  the  cafe  fuppofed,  the  value  of  the  eftate  is* 
miftaken  by  its  owner,  and  ought  to  be  rated 

higher  j 
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higher;  for  by  as  much  more  as  the  owner  paid  Value  re* 
when  the  tax  came,  was  the  rent  too  low  before.  Ta°xw# 
If  it  is  capable  this  year  of  paying  the  additional  * — *— ■ * 
charge,  it  was  equally  capable  in  the  year  pre- 
ceding of  paying  fo  much  more  in  rent.     Land 
kt  on  fuch  terms  might  have  been  fet  higher ; 
and  a  landlord  would  take  advantage  of  that 
circumftance,  if  a  tax  fhould  ceafe,  to  raife  his 
tent  in  proportion  to  the  difcharge  of  the  tax. 
It  was  the  objeft  of  the  law  to  prevent  a  dis- 
qualification by  contributing  to  the  public  bur- 
.  thens  i  and  if  the  conftruction  of  it  fhould  be 
thought  doubtful,  that  courfe  fhould  be  taken 
which  will  befl:  promote  this  end. 

While  the  counfel  were  arguing  this  queftioi^ 
they  were  afked  by  the  court,  if  they  put  the 
poor  rates  upon  the  fame  footing  with  the  public 
revenue  taxes  j  to  which  it  was  laid  in  anfwer, 
that  both  were  confidered  to  be  the  fame  in  this 
relpedt. 

The  refolutions  of  the  Committee  were  com- 
municated to  the  parties  in  the  following  words, 
viz,  A  motion  having  been  therein  made, 

That  the  parochial  taxes }  when  paid  by  the  tenant 9 
conftitute  a  part  of  the  rent  paid  by  him  for  the 
land y  and  are  to  he  confidered  as  part  of  the  income, 
in  right  of  which  the  owner  votes. 

It  pafled  in  the  negative. 

[This 
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Value  re-     [This  queftion    was  refumed  again  by  the 

Taxes.  **  Committee  feme  time  afterwards,  during  die 

*     »    -  trial  of  votes  in  the  hundred  of  Manfhead,  and 

a  fimilar  refolution  then  pafltd  upon  this  re-con- 

fideration  of  it.] 

A  motion,  That  the  land  tax,  when  paid  iy  tb$ 
tenant,  conftitutes,  &c.  (as  in  the  former) 
Paired  in  the  affirmative, 
A  fimilar  motion  refpe&ing  the  window  mi 
boufe  taxes. 

Pafled  in  the  negative* 


III.     Cases  upon  the  Assessment  Act, 
20  Geo.  III.  ch.  17. 

Afleffinent  When  the  firft  objection  was  opened  to  a  vote 
'  upon  the  conftru&ion  of  this  ftatute  for  regu* 
lating  the  aflefiments  to  the  land  tax,  a  propofal 
was  made  by  the  Committee  to  the  counfel,  to 
agree  upon  a  precife  ftate  of  fuch  queftions  as 
they  intended  to  agitate  upon  it,  and  to  argue 
them  altogether.  Accordingly,  upon  a  fubfe- 
quent  day  this  was  done. 

The  firft  fc&ion  of  this  ftatute  enafts  as  fol- 
lows, (reciting  the  difficulty  of  afecrtaining  the 
rights  of  voters,  and  the  difputes  thereby  occa- 

fioned 
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fioned  at  ele&ions  in  counties,  as  the  law  thenAfleffinent 
ftood.)  That  from  and  after  the  ift  of  January s 
178 1,  no  perfon  fliall  vote  for  ele&ing  of  any 
knight  or  knights  of  the  (hire  to  ferve  in  parlia- 
ment within  England  or  Wales,  in  refpedt  of 
any  meffuages,  lands  or  tenements,  which  have 
not  for  fix  calendar  months  next  before  fuch 
cledtion,  been  charged  or  affefled  towards  fomc 
aid  granted  or  to  be  granted  to  his  majefty,  his 
heirs  or  fucceflbrs,  by  a  land  tax,  in  the  name  of 
the  perfon  or  perfons  who  jhall  claim  to  vote  at  fuch 
deSionyfor  or  in  refpeSl  of  any  fuch  meffuages,  lands, 
or  tenements,  or  in  the  name  of  his  or  their  tenant 
or  tenants,  afiually  occupying  the  fame,  as  tenant  or 
tenants  of  the  owner  or  landlord  thereof. 

The  fecond  feftion  provides  an  exception  for 
annuities  and  fee-farm  rents,  (duly  regiftered) 
ifluing  out  of  any  meffuages,  &c.  affefled  as  afore- 
iaid ;  and  alfo  for  perfons  who  may  become  intitled 
by  defcent,  marriage,  marriage  fettlement,  devife, 
or  promotion  to  any  benefice  in  a  church,  or  to 
an  office  within  12  months  before  the  cledtion, 
if  the  meffuages,  &c.  for  which  the  vote  is  given, 
have  been  within  tzvo  years  next  before  the  eleolion 
rated  or  affcfjed  to  the  land  tax,  in  the  name  of  the 
perfon  through  whom  the  voter  derives  his  tide ;  or 
in  the  name  of  ferae  predeceffor,  within  two  years 
next  before  the  election,  of  a  perfon  voting  in 
relpeft  of  a  benefice,  or  an  office  -,  or  in  the  name 

of 
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Afkffmcntof  the  tenant  of  fuch  pcrfon,  fuch  tenant  a&ualfy 
occupying  fuch  meffuages,  &c. 

The  third  feftion  directs  the  commiffioners  of 
the  land  tax  to  deliver  to  the  afleflbrs  a  printed 
form  of  an  alFeflinent,  as  fet  forth  in  a  fchedule 
annexed  to  the  aft ;  and  the  afleflbrs  are  re- 
quired to  make  their  aflefTments  according  to 
the  faid  form,  and  to  caufe  a  copy  to  be  ftuck 
upon  the  church  door.  And  if  the  name  of  any 
owner  of  any  meffuages,  &c.  inntled  to  vote 
fliall  be  omitted,  he  may  appeal  to  the  commif- 
fioners of  the  land  tax,  who  upon  fufHcient  caufe 
fliall  amend  the  affeffment,  by  inferring  the  name 
of  the  aftual  occupier,  and  of  the  owner  or  per- 
fon  intitled  to  or  in  receipt  of  the  rents ;  or 
erafe  the  name  of  any  perfon  improperly  in- 
ferted.  Thefe  are  the  three  principal  claufes  of 
the  ad ;  for  the  reft,  as  well  as  for  the  exprds 
words  of  thefe,  I  refer  the  reader  to  fuch  parts 
of  the  aft  itfelf,  as  are  copied  in  note  (H.)  fub* 
joined  to  this  cafe.     The  following  is  the 
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Form  of  Assessment  to  which  the  Act  refers.  Affeffment 

County  of  N.  to"\      An  aflcflment  made  in  purfuance  of  an 
wit:  For  the  pa-  1  aft  of  parliament,  palled  in  the  %ycar 

rilh  of  —  in  |  of  his  majeiry's  reign,  for  granting  an  aid 
the  faid.county.  J  to  his  n<ajrk(ty  by  a  land  tax,  to  bet  laifcd 
in  Groat  Britain,  for  the  fervicc  of  th* 
year  one  thoufand  fe\en  hundred  and 


Names  of  Proprietor!. 

Names  of  Occupieri. 

bums  aflefled. 

A.  B.     — 

— 

Himfelf. 

— 

— -              m 

A.B.     — 

— 

CD.     — 

— 

— i              —              - 

E.F.      — 

— 

CD.     — 

~_ 

— .              *— 

CD.     — 

— 

G.  H.    — 

— 

—                _                m 

LK.] 

and    >  — 

— 

N.O.     — 

_ 

—                »—                . 

L.M.J 

fR.  S.  "I 
\    and    L  — 

1  It.  u.J 

P.Q^     — 

— 

— 

•—                • 

Signed  this 

day  of 

17            by  us, 

< 

^D.}Affeff0W# 

The  queftions  propofed  to  be  argued  were 
thefe : 

1.  Whether  the  form  of  the  fchedule  mull  be 
ftriftly  complied  with. 

2.  Whether  the  name  of  the  perfon  claiming 
to  vote  muft  not  appear  upon  the  affeffment 
either  as  owner,  in  the  proper  column,  or  as 
landlord  to  the  particular  tenant  mentioned,  in 
the  column  of  tenants. 

3.  Whe- 
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Aflcffment     3.    Whether,    where  the  name   of  anothef 
'  owner  appears  upon  the  aflefiment,  it  is  compe- 
tent to  the  voter  to  prove  that  the  tenant  affeffoj 
is  his  tenant. 

The  counfel  for  the  petitioner  contended,  That 
the  form  of  the  fchedule  need  not  be  ftrifily 
complied  with;  that  it  was  not  neceflary  that 
the  voter's  name  fhould  appear  upon  the  afleff* 
ment ;  and  that  in  the  latter  cafe  it  was  compe- 
tent to  the  voter  to  prove  the  faft.  They  argued 
thus: 

Whatever  might  have  been  the  original  defign 
of  thofe  who  planned  this  ftatute,  the  efleft  of 
it  is  now  to  depend  upon  the  terms  in  which  k 
is  expreffed.  Thofe  relating  to  the  point  in 
queftion  are  in  the  disjun&ivc,  viz.  "  in  die 
name  of  the  perfon  claiming  to  vote,  or  in  the 
name  of  his  tenant."  Now  though  there  are 
many  cafes  in  the  law,  as  in  the  conftru&ion  of 
wills  or  deeds,  in  which  the  word  or  is  made  to 
fignify  and,  and  has  a  copulative  fcnfe  given  it, 
becaufe  the  meaning  of  parties  cannot  otherwife 
be  effedtuatedi  yet  that  method  of  conftru&ion, 
and  the  reafon  of  it,  are  never  applied  to  afts 
of  parliament,  which  are  deliberately  and  fo- 
lemnly  made,  and  to  which  miftakes  cannot  be 
imputed :  Befides,  the  claufe  before  us  has  a 
clear  and  known  fenfe  as  it  ftands.  Therefore 
by  this  regulation  of  the  ftatute,  it  plainly  is  fuf- 

ficient 
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ficient  that  either  the  name  of  the  landlord,  or  Affcflment 
of  the  tenant,  is  in  the  affefiment.     The  form ' 
of  the  printed  fchedule,  no  doubt,  gives  both 
names  $  but  this  form,  though  prefcribed  by  the 
law,  is  not  effentially  neceflary  to  the  rate.     The 
.  words  of  the  two  different  parts  of  the  aft  are 
cflentially  different.     The  firft  feftion  is  pofitive, 
€C  No  man  fhall  vote,  &c."     This  is  abfolute : 
.  But  in  the  third  fe&ion,  "  the  affefTors  are  re- 
quired" to  affefs  in  a  particular  form.     There 
is  a  known  diftin&ion  between  fuch  provifions 
of  the  ftatutes  as  are  dire&ory  only,  and  fuch 
as  are  conclufory.     The  affefTors  ought  to  follow 
the  form  prefcribed,  and  are  punifhable  for  their 
difobeying  the  requiflcion.     But  their  negledt  of 
duty  is  not  to  annihilate  the  eledlor's  franchife. 
"There  is  no  fentence  in  the  ftatute  from  which 
fuch  conclufion  can  be  drawn.     Ic  is  in  this  point 
only  direSiory  to  the  affefTors,  not  conclufory  upon 
the  voters.     In  the  fame  manner  as  in  the  cafe 
of  the  King  and  Sparrow,  2  Stra.  11 23,  which 
arofe  upon  an  appointment  of  overfeers  of  the 
poor,  made  after  the  time  direfted  by  law,  the 
court  confirmed  the  appointment,  though  they 
held  the  juftices  culpable  in  not  making  it  fooner. 
The  ftat.  43  Eliz.  direfts  the  appointment  to 
be  in  Eafter  week,  or  within  a  month  after  Eafter : 
Yet  in  the  above  cafe,  the  appointment  there 
held  valid  was  not  made  till  fix  weeks  after. 
Vol.  II.  I  i  Sir 
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Aflfeftnent  Sir  Edward  Coke  has  given  authority  to  the 
diftin&ion  between  UrcUory  and  cmcia/brj  kws, 
which  feems  to  have  guided  die  judges  in  tfac 
above  <rafc  *.  According  to  him,  the  direQim  *f 
a  ftatute  is  matter  of  order^  vobkb  makitb  aofltag 
tra</:  An  opinion  very  applicable  to  Ac  direc- 
tions of  the  (lattice  in  queftion. 

So  m  a  queftion  upoa  the  ftaiuoe  43  EEz. 
which  requires  that  paoGi  apprentices  fliaMfae 
bound  bt(otz]\yfacte  dwelling  in  or  wear  theftm: 
An  objeftion  having  been  made  to  the  biodng 
for  the  want  of  this  qualification  in  the  jdhoo, 
die  court  overruled  the  objection,  laying,  dot 
the  ftatute  was  in  this  refpeft  only  JinStny. 
Comb.  289,  cited  in  Botti4i.  The  allumMor 
of  a  poor's  rate  was  obje&ed  to  for  the  ftmeica- 
fon,  and  received  the  fame  aqfwen  Vio.  Ahr. 
tk.  Poor,  425.  And  in  another  cafe,  upon  tfatt 
claufe  of  the  (tat.  5  Eltz.  which  requires  the  bind- 
ing to  be  till  the  apprentice's  age  of  04,  other- 
wife  to  be  void  to  all  intents*  the  judges  in  the 
fame  manner  considered  this  daufe  to  be  ooiy 
directory  \  and  that  a  fetdement  waa  lawfbfy 
gained  under  fuch  apprenticclhip.  Bott  145. 

The  cafes  cited  are  full  illuftrations  of  the 
point  contended  for.  But  further,  if  this  fimn 
is  neceffarily  to  be  followed,  and  nothing  dfe 
will  do,  then  all  the  provifions  refpeding  it  at 

*  In  the  debate  upon  fiat.  1  Hen.  V.  &  VUL  &  23  Hdu 
TI.  requiring  icfidence.    See  1  Joorn.  516,  y# 

equaDy 


BEDFORDSHIRE,  1785.  48j 

equally  eflential  to  the  right  of  voting.  If  the  Afleffina* 
order  of  the  columns  in  the  fchedule  fhould  be  *  - 
inverted,  if  the  proper  duplicates  fhould  not  be 
made,  if  they  fhould  not  be  (tuck  upon  the 
church  door,  in  either  cafe,  by  this  rule,  the  af* 
fefiment  is  bad  :  Which  is  too  abfurd  to  be  con* 
tended  for. 

It  is  faid,  the  intention  of  the  framers  of  this 
bill,  was  to  give  to  an  aflefiment  the  effed  of 
an  exaft  regifter  of  county  voters.  Perhaps  k 
was  fa  i  but  they  were  not  able  to  carry  it  into 
execution.  And  the  queftion  before  the  court, 
arifes  upon  the  intention  of  the  legiflature,  as 
csprefled  in  the  law  itfclf ;  and  not  upon  the 
wfhes  of  thofe  who  propofed  it.  Many  altera* 
tkms  were  made  to  the  bill,  in  its  progrefs  through 
die  houfc*  and,  among  others,  that  material 
pne  which  placed  the  word  or  in  the  room  of  and 
(as  it  firft  flood)  in  that  fentence  upon  which  the 
argument  arifes.  This  fhews,  that  the  legifla- 
ture was  aware  of  the  difficulties  of  that  mode 
of  afleflment  which  the  fitting  member  contend* 
ibr,  and  ftudioufly  provided  a  different  one. 

Another  objeftion  to  the  neceflky  of  this  form 
jd£  aflefiment  is,  that  the  affeflbrs  would  thereby 
Jiave  it  in  their  power  to  exclude  whom  they 
fdeafed  from  voting.  Perhaps  it  may  be  argued 
in  anfwer  to  this,  that  parties  are  impowered  tg 
appeal  againft  the  afleflment,  if  they  have  any 
*£ufe.  But  this  appeal  is  given  to  the  landlord 
I  i  2  only 
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Aflcffmcnt  only,  upon  the  omiffion  of  bis  name,  and  not  to 
'       the  tenant ;  the  omiflion  of  whofc  name  is  not 
made  the  foundation  of  an  appeal. 

Thefe  obfervations  are  applicable  to  all  the 
three  propofitions ;  for  if  either  landlord  or  te- 
nant may  be  rated,  it  follows,  that  the  afleff- 
ment  may  be  in  a  different  form ;  that  the  voter1! 
name  need  not  be  there,  if  his  tenant's  is ;  and 
that  he  may  prove  the  perfon  rated  to  be  ha 
tenant. 

The  only  words  of  the  aft,  from  whence  any 
ambiguity  can  arife  upon  this  fubje£t,  are  thofc 
at  the  end  of  the  firft  claufe,  "  aftually  occupy- 
ing the  fame,  as  tenant  or  tenants  of  the  owner 
or  landlord  thereof,"  from  whence  it  will  be  in- 
ferred, perhaps,  that  the  tenant  is  to  be  aflefled 
as  tenant  to  the  particular  landlord.  This  is  even 
more  than  the  fchedule  requires ;  and  fuch  ft 
fenfe  cannot  be  derived  from  the  claufe,  but  by 
conftruing  the  words  out  of  their  grammatical 
order.  Relative  words  muft  be  carried  to  the 
next  antecedent,  by  which  rule  the  fentence  "  at 
tenant  &c."  refers  to  "  a&ually  occupying  the 
fame."  An  obvious  reafon  offers  for  inferring 
thole  words  here.  It  might  have  been  for  the 
purpofe  of  excluding  mefne  tenants,  and  cafes 
of  difputed  rights.  The  law  means,  that  tht 
tenant  named,  (hall  be  he  who  a&ually  occupiei 
the  freehold. 

The 
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The  fecond  feftion  makes  this  conftruftion  Aflcffment 
plain.  It  excepts  the  cafes  of  defcent  or  fuccef-  * 
lion,  and  promotion,  from  the  regulations  of  th$ 
firft  feftion,  if  the  tenements  have  been  rated 
within  two  years  in  the  name  of  the  predeceflbr, 
u  cr  in  the  name  of  the  tenant  or  tenants  of  fuch 
perion,  Juch  tenant  or  tenants  actually  occupying 
fuch  mejfuagesy  &c." 

With  refpeft  to  the  third  queftion,  the  aft 
certainly  could  not  mean,  that  the  afleffment 
Jhould  be  conclufive  evidence  of  the  right  to  vote. 
If  A/s  eftate  is  occupied  by  B,  and  C.  is  named 
as  landlord  inftead  of  A.  it  would  be  unjuft  as 
well  as  contrary  to  the  objeft  of  the  aft,  to  pre- 
sent A,  from  (hewing  this  miftake  in  fupport  of 
his  vote :  Becaufe  bis  tenant  is  affeffed,  and  he 
'votes  in  refpeft  of  land  paying  the  tax,  in  the 
name  of  fuch  tenant, 

Befides  thefe  particular  arguments  upon  the 
body  of  the  aft  itfelf,  the  conftruftion  now  con- 
tended for  will  receive  additional  force  from  con- 
sidering what  difficulties  it  was  intended  to  re- 
jpove.  It  is  well  known  to  thofe  who  are  con- 
yerfant  in  the  bufmefs  of  parliament,  that  fome 
cafes  in  the  Gloucefterftiire  eleftion,  tried  in  the 
beginning  of  1777  *,  firft  fuggefted  the  ufefiik 
#tfa  of  nevy  regulations  pf  the  l*w}-ta*  afleff- 

*  See  P.  47—55  of  the  refolve*  of  that  Committee, 

I  i  3  meats* 
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Aftffinent11*11*3-  It  appeared  to  that  Committee,  that 
the  owners  of  many  eftates  paid  no  land  tax  <£- 
redly.  Small  eftates,  carved  out  of  larger,  had 
been  purchafed  free  from  land-tax;  i.  e.  die 
owner  of  the  principal  eftate  paid  the.,  tax  for  the 
whole  after  its  difmemberment,  and  was  rated 
for  it.  In  the  courfe  of  a  few  years,  it  oftes 
became  difficult  for  the  owner  of  the  parcel,  to 
prove  that  his  land  was  affeffed  or  pud  for.  This 
was  one  of  the  evils  which  this  aft  intended  to 
remedy;  which  end  will  be  fufficiently  anfwodk 
if  the  affeflfment  contains  the  name  either  of  the 
landlord  or  of  the  tenant;  for  in  either  cafe  k 
(hews,  that  the  particular  eftate  bears  the  charge. 

If  in  fuch  a  cafe  the  Committee  fhould  en- 
tertain doubts  upon  the  quefHon,  they  fhooii 
confider  this  general  principle,  that  where  a  law 
infringes  upon  a  general  right,  it  ought  to  be 
conftrued  mod  favourably  to  the  right,  and  fo 
as  to  enlarge  rather  than  reftrain  it. 

The  counfel  for  the  fitting  member  coo- 
tended  for  the  affirmative  of  the  two  frft 
queftions,  and  the  negative  of  the  thirds 
in  the  following  manner. 

There  are  certain  rules  of  conftruftion  iim- 
riably  obferved  by  the  judges  in  the  cxpofirioa 
of  ftatutes ;  which  being  eftablifhed  by  their  au- 
thority, ought  to  be  followed  by  the  Committee 
in  confidering  the  ftatutc  before  them. 

-  Accord- 
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According  to  thefe  rules,  it  is  nccefiary  toAfiffiao* 
confider  how  the  law  ftood  at  the  paffing  of  aa  ^ 
ad,  what  evils  it  propofed  to  remedy,  and  in 
what  manner  to  cany  its  provilions  iota  effeft. 
For  this  purpofe,  .that  conftruftion  is  to  be  fol- 
lowed, which  wiU  beft  advance  the  remedy,  and 
fuppref*  the  evil  *.  If  any  claufes  are  fcemingly 
iaconfiftcnt,  the  general  fcope  and  defign  of  the 
a&  is  to  be  the  means  of  reconciling  them : 
And  if  any  are  dubious,  the  confluences  as  to 
public  or  private  inconvenience  are  to  be  at- 
tended to  j  fo  as  to  give  effedt,  if  poffible,  tot 
every  particular  claufe,  but  in  fubiervience  ta 
the  whole. 

The  preamble  of  this  ftatute  declares,  that  the 
laws  afcertaining  the  rights  of  ele&ion  in  coun- 
ties, are  difficult  to  be  carried  into  execution, 
from  whence  nuraberlefs  difputes  have  arifeiu 
The  remedy  propofcd  for  thefe  difficulties,  is  to 
fubftkute  a  clear  written  inftrument  of  authority, 
to  afcertain  thefe  rights,  inftead  of  the  uncer- 
tain parole  teftimony  by  which  moll  of  the  dif- 
putes were  before  occafioned;  and  to  prevent 
the  neceffity  of  recurring  to  extrinfic  evidence 
of  the  fad.  The  only  method  therefore  to  ef« 
fetfuate  this  intention  of  the  aft,  is  to  require 
the  affeffment  to  be  made  in  that  form,  which 
will  beft  ferve  for  an  explicit  regifter  of  voters. 

*  Sec  1  Black.  Conn,  p*  187.  aad  the  pUccstkoc  cited. 

I  i  4  Before 
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Afleffment     Before  this  aft,  the  ftat.  18  Geo.  II.  ch.  iJ. 

-  *  regulated  the  afleffment  of  freeholds.  It  enafts, 
in  feft.  3.  That  after  24  June  1745,  noperfoo 
fhall  vote  for  a  county,  "  in  refpeft  or  in  right 
of  any  meffuages  lands  or  tenements,  which 
have  not  been  charged  or  affefled  towards  a  land- 
tax,  1 2  calendar  months  next  before  fuch  elec- 
tion." Such  afleffment  muft  neccffarily  have 
been  in  the  name  of  the  owner  or  occupier— it 
could  be  no  other.  This  method  was  open  to 
thofe  difficulties  which  the  prefent  a£t  complains 
of:  For  it  was  lb  conftrued,  that  if  any  implied 
afleffment  was  made,  that  was  held  fufficient) 
and  therefore  the  laft  ad  prefcribes  a  new  method 
But  if  the  conftruftion  contended  for  by  the  pe- 
titioner prevails,  it  will  pervert  its  defign,  and 
render  its  provifions  nugatory.  For  the  new 
mode  of  afleffment  will  contain  no  more  parti- 
culars, and  give  no  further  information  than  the 
old  one.  Thus  all  the  pains  taken  by  the  legi- 
flature  will  be  fruitlefs,  and  a  folemn  law,  framed 
after  long  confideration,  eluded. 

Not  oily  the  title  and  preamble  of  the  aft, 
fhew  its  objeft  to  have  been  as  above  flated* 
but  the  fubfidiary  regulations,  upon  which  many 
feftions  of  it  are  employed,  are  all  directed  to 
the  fame  end  3  and  can  anfwer  no  purpofe  what- 
ever, unlcfs  fuch  be!  its  object.  Thus  it  dkefts 
duplicates  to  be  made  with  great  care,  and  pre- 
served 
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fcrved  fo  as  to  be  at  all  times  ready  for  infpec-  Aflrffrwat 
tion,  and  to  furnifh  legal  evidence ;  for  which 
purpofe,  the  clerk  of  the  peace  has  feveral  duties 
injoined  him,  and  among  others,  that  of  being 
in  waiting  at  ele&ions,  and  upon  feveral  days 
previous  to  them  * ;  and  a  heavy  penalty  is  in- 
flicted upon  his  negleft  of  thefe  duties.  But  if 
the  other  argument  fucceeds,  his  office  is  in  this 
refpeft  ufelefs,  and  his  attendance  with  the  du- 
plicates an  idle  ceremony. 

Precaution  is  alfo  taken  for  preferving  the  re- 
gularity of  the  affeffment,  by  enabling  the  free- 
holder to  appeal  if  his  name  is  omitted.  It  is 
Aid  on  the  other  fide,  that  the  giving  this  ap- 
peal to  the  landlord  only,  and  not  to  the  tenant;, 
proves  it  to  be  unneceflary  to  rate  both.  But 
the  inference  is  not  juft ;  for  the  owner  is  the 
only  perfon  interefted,  and  therefore  the  only  one 
•who  could  with  any  propriety  appeal  j\  Upon 
fiich  appeal  the  Commifiioners  would  be  bound 
tp  comply  with  the  form  prefcribed,  and  to  ia- 
fcrt  both  names,  in  all  cafes  where  the  land  was 
let.  It  is  plain  the  aft  intended  to  have  both 
names  inferted  in  the  rate  in  all  cafes,  by  di- 
refting  the  owner's  name  to  be  repeated  in  the 
column  of  occupiers,  when  he  occupies  his  lan<J 
himfelf. 

#  Scft.  16. 

t  Sec  fed.  jo,  w  any  per/on  aggrieved1'  may  appeal. 

The 
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The  counfet  for  the  petitioner,,  for  their  cUcf 
Tupport,  rely  upon  a  forced  diftio&ion  that  wu 
formerly  made  between  dirc&ory  and  condufcqr 
laws*  It  is  to  be  lamented  that  fiich  a  method 
was  ever  taken  for  repealing  a  ftacute,  for  it 
cannot  be  denied,  that  this  difttn&ioa  has  the 
effeft  of  a  repeal.  It  is  not  very  honourable  to 
the  expounders  of  our  laws,  to  have  given  w*f 
to  fiich  trifling  fubterfuges.  Lawa  do  not  fpeak 
in  the  language  of  recommendation,  but  of  com- 
mand ;  and  all  their  injun&iona  are  to  be  obeyed 
alike.  It  is  probable,  however,  that  this  notion 
was  not  in  its  origin  a  judicial  one,  but  politi- 
cal ;  though  Sir  Edward  Coke  himfclf  was  die 
firft  who  countenanced  it  *.     Yet  this  was  not 

*  I  have  met  with  a  different  account  of  the  origin  and 
diftrie  of  the  ftatutes,  upon  which  Coke  employed  tint  dSfr 
tinftion,  given  by  Hariey  Eari  of  Oxford  when  Speaks* 
Is  the  opening  of  the  debate  on  the  Aylefhnry  cafe  (Afhbj 
and  White)  in  the  Houfe  of  Commons,  he-  gave  the  bade 
an  account  of  the  election  laws ;  in  which,  (peaking  of  the 
abovementioned  laws  of  refidence,  he  lays,  •*  Some  of  die  law 
hooks  give  a  pretty  cw/httOkm  of  it,  thai  tbamgb  then  wt 
fitch  l#w,  jit  the  cuftom  ef  parliament  <uk#  tab*  the  rmlt:  Bat 
it  feems  a  better  conftru&ion,  that  it  being  then  reckoned 
a  fervice,  and  a  hard  fervice,  none  but  rdidents  in  die  bo- 
rough were  compellable .'*    See  his  fpeech  in  8  State  Tru 

92.  from  whence  I  cite  it.  The  pretty  mjhmBkm  he  aHadet 
to,  is  probably  that  of  Chief  Juftice  Pemberton*  in  the  Hade* 
mere  cafe  of  Onflow  and  Rapley,  tried  in  168 1,  and  cited 
in  1  Doug,  elect.  342 ;  in  which  the  court  would  not  infoica 
thofc  antfcnt  ftatutes  requiring  rdtdence,  for  that  mfbo. 
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done  on  the  feat  of  juftice,  but  in  the  Houfe  of  Aftffino* 
Commons ;  at  a  rime  when  he  was  a  leader  of      T 
Ae  national  party  there,  and  upon  a  point  in 
which  that  party  made  head  againft  the  court. 
Therefore  though  the  diftin&ion  may  have  been 
obferved,  on  account  of  the  weight  of  his  opi- 
nion, it  appears  not  to  be  intitled  to  the  autho- 
rity of  a  legal  principle.     It  is  remarkable  too, 
that  the  very  ftatute  which  was  then  the  fubjeft 
of  debate,  and  of  this  do&rine,  and  was  then 
evaded  by  it,  has  been  thought  fo  valid  by  the 
legiflature  itfelf  in  modern  times,  that  a  ftatute 
was  made  exprefsly  to  repeal  It  *.     A  ftriking 
proof  this,  of  the  little  reipeft  the  dodrine  is 
intitled  to*    But  admitting  it,  for  argument's 
fake,  it  is  not  in  point  to  the  prefent  qucftion. 
Where  great  public  inconvenience  is  likely  to 
follow  from  the  drift  execution  of  a  law,  it  has 
been  palliated  by  this  mode  of  conftrudtion ;  and 
no  cafe  has  extended  it  further.    But  here  the 
petitioner's  argument  would  introduce  the  dif- 
Dit&ion,  in  order  to  produce  great  public  in- 
convenience -,  not  in  order  to  filence  an  obfoletc 

*  See  fiat.  14  Geo.  IIL  ch>  58.  In  tbe  year  1571,  ac- 
cording to  1  Joorn.  84,  85,  a  bill  was  introduced  in  tht 
Houfe  of  Commons,  which  feems  to  have  had  the  fame  ob* 
je&  as  the  above  ftatute.  It  appears  to  have  been  twice  read, 
after*  which  I  can  find  nothing  further  relating  to  it* 

law; 
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A&flhient  law,  (as  was  Sir  E.  Coke's  cafe)  but  to  annd 
~       the  effect  of  a  law  newly  made. 

The  cafes  cited  en  t!.!s  point  fliew,  that  where 
the  courts  have  made  uie  of  the  difcinction,  it 
has  been  on  this  principle,  and  in  order  to  exe- 
cute a  ftaaite  recording  to  its  true  ipiiir.  Thus 
in  the  cafe  of  the  King  and  Sparrow,  the  court 
held  that  the  chief  end  of  the  act  in  the  appoint- 
ment of  overieers,  being  for  the  benefit  of  poor, 
the  regularity  of  their  appointment  according 
to  the  method  prefcribeu,  was  not  lb  much  to 
be  attended  to,  as  the  end  and  uje  of  it ;  am) 
therefore  fupported  the  officers  who  had  not 
been  legally  made  in  point  of  form,  in  order  to 
tins  end.  So  in  the  cafe  of  juftices  allowing  a 
rate,  which  is  for  the  benefit  of  the  poor,  and 
the  act  of  allowance  merely  formal,  the  courts 
for  public  convenience,  would  not  fet  afide  a 
rate,  to  which  there  was  no  other  objection  than 
that  the  juftices  were  not  defcribed  as  dwelling 
in  or  near  the  piece. 

In  the  apprentice's  cale,  under  ftat.  5  Eliz, 
the  queftion  was  not  upon  the  validity  of  tho 
indenture  made  contrary  to  the  act ;  but  upon  % 
collateral  right  derived  under  it,  namely,  whe- 
ther fuch  a  fervicc  was  not  fufficicnt  to  gain  a 
fettlcment ;  as  to  which  point  the  legal  forms 
of  the  binding  were  indifferent;  and  die  judges^ 
liberally  confidering  that  the  apprentice  himfelf 

could 
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Could  not  have  prevented  the  defefr,  would  not  Afleffineat 
fuffer  bim  to  be  affe&ed  by  it.  The  obligation ' 
of  binding  till  the  age  of  24,  is  confidered 
to  be  provided  by  the  act,  for  the  benefit  of  the 
ma/kri  and  therefore  though  he  declines  it, 
ftill  the  binding  has  been  held  legal  as  to  other 
purpofes.  In  thefe  cafes,  it  is  not  fo  much 
to  the  law,  as  to  the  tendency  of  the  queftioa 
nifed  upon  it,  that  the  judges  have  applied 
the  phrafes  mentioned.  The  cafe  under  ftat. 
43  Eliz.  was  an  indi&ment  for  refufing  an  ap- 
prentice ;  and  the  court  would  not  countenance 
a  refufal  fupported  by  fuch  an  evafion  of  the 
law,  as  the  defendant  employed :  For  his  con- 
dud  could  not  have  been  affe&ed  by  the  place 
of  refidence  of  the  juftices. 
^  If  in  the  conftru&ion  of  formal  fettlements 
that  are  drawn  with  the  greateft  care,  and  often 
from  approved  precedents,  the  meaning  of  words 
1ms  been  diredly  changed,  in  order  to  effe&uate 
xhe  meaning  of  the  parties,  there  can  be  no  rea- 
ibn  why  the  fame  conftru&ion  lhould  not  pre- 
vail, to  give  effeft  to  the  defign  of  a  public  law, 
-where  the  public  at  large  are  the  parties  con- 
cerned. A  fortiori  in  cafes  of  this  fort  it  would 
be  juft  to  conftrue  or  to  mean  and,  in  a  law 
which  would  fail  in  its  principal  objeft  without 
fiich  a  conftruftion.  For  it  is  clear,  that  the 
whole  argument  of  the  petitioner,  is  founded  on 
.  .  the 
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Aflcffmcntthe  ftrcngth  of  die  word  0r  in  the  firft  {edfca: 
1 — ■*—- /  The  other  claufes  are  far  more  confident  widi 
it  in  the  fenfe  of  and,  than  in  its  own  ordinary 
fenfe. 

The  words  "  a&ually  occupying  the  fame," 
are  laid  to  be  relative  to  the  next  antecedent; 
but  it  is  as  grammatical  and  proper  to  under* 
(land  them  not  to  be  relative  words,  but  a  pa- 
renthefis.     In  this  cafe  the  claufe  fliouki  be  »- 
derftood  to  require  an  afieflment  of  the  tenant 
to  ntouine  as  tenant.     There  is  a  good  reafeo  ia 
law  for  requiring  the  tenant  to  be  named  in  the 
rate ;  becaufe  the  tax  is  bud  on  the  land,  and  to 
be  received  there.    As  between  landlord  and  te- . 
nant  it  is  confidered  as  a  tax  on  the  owner ;  but 
as  to  the  public  revenue,  it  is  a  tax  on  the  oc- 
cupier.   This  was  lately  the  do&rine  delivered 
in  the  court  of  King's  Bench  in  a  cafe  before- 
diem*. 

It  has  been  urged  on  the  other  fide,  that  die 
ltatute  infringes  on  the  common  law  right,  and 
therefore  is  to  be  taken  more  favourably  for  the 
right.  But  this  argument  fuppofes  a  right  rf 
voting  to  be  a  pecuniary  property ;  whereas  it 
is  a  public  truft,  which  individuals  exerciie  for 
the  public  benefit.  The  fuppofed  hardftiip  o* 
the  voter,  in  being  refrained  in  the  exerciie  of 

*  The  cafe  of  the  King  and  the  inhabitants  of  Mitchaaw 
iaEafler  Term  1783.    CaM.  xfli. 

hit. 
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Ins  franchife,  if  die  fa&  -were  fe,  can  furnilh  no  A&ffioot 
argument  agaioft  the  true  conftru&ion  of  a  pub- 
lic aft,  becaufc  it  wotrld  be  no  public  inconve- 
nience. But  the  regulation  propofed  puts  no 
veftraint  upon  any  but  thofe  who  negjledt  their 
*wn  tnterefts,  by  not  obferv/ng  the  courfe  marked 
wit  by  the  aft.  Lex  vigilantibus  rum  dormentibus 
fiibvcmt.  Public  notice  of  the  rate  is  directed 
to  be  given ;  and  if  a  freeholder  indolently  fu£- 
fers  his  name  to  be  omitted  from  it,  he  has  no 
eight  to  complain  afterwards.  Such  a  mode  of 
wgumcat  might  be  ufed  with  more  juflice  in 
Support  of  thofe  voters  in  fcot  and  lot  boroughs, 
nrhofe  names  are  not  in  the  poor  rate ;  becaufc 
the  tight  derived  from  thofe  rates  depends  on  a 
ftatute,  made  without  the  kaft  defign  to  affeft  the 
«ight  of  voting.  Yet  it  has  been  long  efta- 
Utflted*  'that  a  man  who  lets  go  by  his  time 
^f  appealing  againft  thofe  rates,  (hall  forfeit 
Ae  privilege  refulting  from  them.  Now  the 
£atute  in  queftion  was  made  cxprefsly  to  regu- 
-kte  the  rights  of  ele&ion,  and  the  appeal  is  one 
fpf  its  moft  effe&ual  proviGons  for  this  purpofe. 
Jffere  is  therefore  much  ftronger  reafon  for  in- 
ibeemg  the  legal  confequences  attached  to  that 
regulation,  than  in  the  other  cafe. 

If  the  afiefiment  is  not  made  according  to 

<lic  farm  prefcribed,  it  ought  not  to  be  confiderod 

V  legal  evidence  of  tbe  ratings   for  it  is  not 

2  the 
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Afieflmeotthe  legal  inftrument  required.  The  form- of* 
-  the  rate  is  an  effential  part  of  the  law,  and  mutt 
be  literally  complied  with.  In  the  fame  man- 
ner as  the  indi&ment  at  the  fheriffs  turn,  pre- 
fcribed  by  the  ftatute  of  Weftminfter ;  which  if 
not  adhered  to,  would  be  quafhed,  according 
to  the  authority  of  2  Inft.  387.  So  a  bill  of 
exceptions  would  be  bad,  if  not  under  fcal,  be- 
caufe  that  is  the  form  prefcribed  by  the  ftatute. 
If  the  court  fhould  conftrue  the  prefent  aft, 
fo  as  to  allow  a  different  mode  of  rating,  there 
can  be  no  fubjeft  of  grievance  to  be  remedied 
by  the  appeal  which  is  fo  particularly  deicribed 
in  fe£L  3,  10,  and  11.  For  if  a  man  is  not 
prevented  from  voting  by  a  different  form  of 
afleffment,  he  has  nothing  to  complain  of. 

The  foregoing  arguments  tend  to  fhew,  that 
the  confirmation  contended  for  by  the  petitioner, 
will  be  an  evafion  of  the  aft ;  and  that  the  way 
to  prevent  this,  is  to  adhere  to  the  form  of  afleff- 
ment annexed  to  it.  But  if  the  Committee 
fhould  think  this  not  eflentially  neceflkry,  the 
next  precaution  required,  is  that  of  inferring  in 
it  the  freeholder's  name  at  leaft ;  becaufe,  with- 
.  out  that,  the  rate  cannot  produce  the  good  which . 
die  aft  intended. 

This  gives  an  anfwer  to  the  firft  and  fecond 
queftioqs  propofed.  The  anfwer  to  the  third  is 
a  corollary  from  the  other  two :   For  if  when 

the 
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the  right  owner's  name  is  not  inferted,  the  aflefif-  Arfcffment 
ment  is  bad,  it  muft  be  equally  fo  if  a  wrong  * 
owner's  is  inferted.  If  parol  evidence  is  re- 
ceived to  prove  the  affeffment  of  a  freehold,  the 
written  afleflment,  which  the  aft  intended  to 
make  conclufive  and  the  only  evidence  of  the 
faft,  becomes  ufelefs. 

The  Committee,  after  deliberating  on  the 
above  arguments,  came  to  the  following  refolu- 
tions,  viz. 

1  ft.  That  it  is  not  necejfary  that  the  form  of  the 
Jchedule  [hould  be  ftri£tly  complied  with. 

ad.  That  the  owner's  name  muft  appear  on  the 
affeffment,  either  as  the  per/on  ajfejfedy  or  as  owner 
ef  the  land  for  which  the  tenant  is  ajfejfed*. 

.  The  following  cafes  are  clafled  as  nearly  as 
their  fubjefts  will  admit  to  the  firft  general 
arrangement  of  them  f,  in  order  to  explain  the 
above  conftrudtion  of  the  law. 

Wm.  Gale  voted  for  land  in  Goldington  in  the  Wm.Gale 
occupation  of  Mrs.  Smith.     The  objeftions  were  sdiool 
two:  1.  That  he  was  not  duly  afiefled;  and  i.vas&tu 
That  he  had  no  fuch  freehold  as  he  defcribed  at 

#  The  Buckinghamfhirc  Committee  conftrued  this  law 
differently.     The  reader  will  find  their  refolution,  together 
with  that  of  Cricklade,   with  which  it  accords,  fubjoined 
at  the  end  of  this  third  feclion  of  cafes. 
+  See  it  in  p.  400. 

Vol.  II.  K  k  the 


498  CASE      XIL 

"    Aflcflment  ^c  P°N*    The  voter  was  the  fchoolmafter  of  a 
V-    *     '  free  fchool  at Thurleigh,  appointed  by  the  vicar, 
who  alfo  had  the  appointment  of  fix  boys  to  be 
taught  by  the  matter.     Under  this  appointment 
he  received  40  s.  a  year,  iffuing  out  of  lands  in 
Goldington,  that  were  charged  with  the  payment 
of  it,  for  the  benefit  of  the  fchool  of  Thxrleigb, 
(which  were  the  words  of  the  foundation  deed.) 
His  right  to  vote  depended  on  this  appointment 
Thefe   lands  belonged  to  Mrs.  Edwards,  and 
were  occupied  by  Mrs.  Smith,  as  tenant  to  her; 
and  (he  annually  paid  the  40  s.  to  the  voter.  The 
entry  in  the  affeffment  which  was  relied  upon 
for  the  fupport  of.  the  vote,  was  that  of  Mrs. 
Edwards's  eftate,  in  the  words  cc  Mr.  Edwards, 
(landlord)  Mrs.  Smith  (tenant)."     Mr.  Edwards 
being  in  the  management  of  his  mother's  eftate, 
his  name  was  entered  upon  the  affeffment  by 
miftake  for  hers. 

There  was  a  difpute  as  to  the  manner  in  which 
die  voter  defcribed  his  freehold  at  the  poll.  He 
came  there  on  the  fide  of  the  petitioner ;  and 
the  circumftances  of  his  claim  occafioned  fomc 
altercation  in  the  election  booth,  between  the 
counfel.  Lord  Ongley's  counfel  requiring  that 
his  vote  fhould  be  entered  for  the  houfe  he  lived 
in,  and  not  in  right  of  his  falary,  becaufe  it  was 
not  regiftered  according  to  the  flat.  3  Geo.  IIL 

ch.  24. 
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ch.  24.  The  witnefs  who  rfelated  this,  heard  Affeffment 
Gale  give  in  his  vote,  for  hi sf alary  out  of  meadow  w^Galc 
land  in  Goidingtony  with  the  name  of  the  tenant. 

The  couafel  for  Lord  Ongley,  in  objefting 
to  this  vote,  now  contended,  That  it  was  bad 
every  way :  That  if  he  had  an  annuity  out  of 
this  eftate  in  right  of  his  place,  it  ought  to  be 
regiftered  according  to  flat.  3  Geo.  III.  ch.  24* 
That  if  his  freehold  confided  of  land>  it  ought 
to  be  aflefled  to  the  land  tax ;  and  that  if  it  was 
that  fort  of  annuity  not  required  to  be  regiftered, 
it  was  equally  neceffary  that  it  fhould  be  aflefled 
to  the  land  tax. 

The  counfel  for  the  petitioner  relied  upon  the 
evidence  of  what  pafled  at  the  poll,  from  whence 
they  argued,  That  it  was  improperly  entered  as 
it  ftands,  by  the  miftake  of  the  poll  clerk  ;  who 
ought  to  have  taken  it  down  as  the  voter  de- 
scribed it,  for  his  falary.  And  they  argued, 
That  the  above  ftat.  3  Geo.  III.  ch.  24*,  did 

not 

•  This  acl  provides,  that  after  the  ift  of  Auguft,  1764, 
no  perfon  (ball  vote  for  any  annuity  or  rentcharge,  iffuing 
Out  of  freehold  lands  or  tenements,  and  granted  before  the 
1  ft  of  June,  1763,  unlcfs  a  certificate  upon  oath  be  entered 
with  the  clerk  of  the  peace,  in  a  form  therein  prefcribed. 
The  conclufion  of  this  form  is  in  thefe  words :  **  And  I, 
or  the  perfon  or  perfons  under  <whom  I  claim,  was  or  were 
feized  of  the  faid  annuity  or  rentcharge,  before  the  ift  of 
June,  1763."  The  fecond  feclion  provides  for  the  cafes  of 
K  k  2  defcent, 


5oo  CASE     xir. 

Affeflment  not  require  annuities  annexed  to  offices  to  be 
W  GalcreS1^:cre^"  That  the  cafe  of  an  annuity  paid  to 
a  clergyman  in  lieu  of  tythe,  was  of  the  lame 
fort  with  this,  which  the  Gloucefterfhire  Com- 
mittee, in  1777,  had  allowed  to  be  good  under 
a  fimilar  affeflment  to  this,  in  the  cafe  of  the 
Rev.  Richard  Jones  *'.  That  as  to  the  objec- 
tion 

defcent,  &c.  or  promotion  to  an  office,  within  12  month 
before  the  election.  The  third  fedion  directs  the  manner  of 
entering  memorials  of  the  annuities  granted  after  the  1  ft  of 
June,  1763,  viz.  12  months  before  the  election,  andxn&r 
•  the  band  and  fail  of  the  grantor  or  grantors,  with  the  daK, 
names,  additions  and  abodes  of  the  parties  and  witoeflcs. 
The  fourth  fe&ion  directs  certificates  of  the  alignment  of 
annuities,  with  equal  ftrictnefs. 

The  above  regulations  do  not  feem  to  have  been  intended 
for  cafes  of  annuities  annexed  to  offices ;  but  chiefly  for  thofe 
which  pafs  upon  valuable  confideration  between  parties.  It 
is  intitled,  An  att  to  prevent  fraudulent  and  occafiomal  vow 
by  virtue  of  an  annuity  or  rent  charge* 

#  The  following  is  a  copy  of  this  cafe  from  p.  40,  of  the 
Refolvcs  of  that  Committee. 

tf  Rev.  John  Jonts.  Objection,  annuity  not  re?iftcraL 
The  annuity  for  which  he  voted  was  a  payment  of  £.20  a 
year,  in  lieu  of  tithes.  It  was  contended,  That  this  pay- 
ment was  not  of  the  nature  of  thofe  annuities  which  the  ad 
direcls  to  be  regiftered:  That  the  regifteiing  act  fuppofes 
annuities  to  be  granted  (o  fecrctly,  as  to  facilitate  the  fplitting 
of  votes :  That  in  the  cafe  of  a  falary,  it  was  of  a  public 
nature,  and  could  not  br  concealed. 

•«  It  was  anfwercd,  That  if  a  falary  was  not  under  a  ne- 
cefTity  to  be  rcgi&cred,  every  perfon  enjoying  an  annuity 

would 
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<lon   on  the  fcore  of   the   rating,   this  was  aAflcffmcnt 
cafe  which  formed  a  neceffary  exception  to  the  Win 'Gate 
afieffment  aft;   becaufe  Gale  could  not  obtain 
an  infertion  of  his  name  in  the  rate,    by  any 
method   therein  provided ;    and  was  abfolutely 
without  remedy,  if  omitted  by  the  afieflTors. 

Good. 

Thomas  Gardener  and  Peter  Mafon  voted  Thomas 
each  for  land  and  ty the  in  the  occupation  of  Edward .  ar  encr* 
Rudd.     They  were  fchoolmafters ;   the  former  School- 
of  the  free  fchooL  of  Bigglefwade,  the  latter  of 
Holme,  inftituted  by  the  will  of  Sir  John  Cotton 
in   1726  i  under  which  appointments  they  re- 
ceived annual  falaries  out  of  an  eftate  fettled  by 
the  will  for  thofe  ufes.     The  eftate  was  aflefled 
ynder  the  name  of  Charity  land. 

Good. 

would  evade  the  ad  by  calling  it  a  ftipend :  That  if  a  man 
has  an  invifible  intereft,  not  corporeal,  it  is  denominated  an 
annuity  or  rentcharge :  That  this  being  of  an  incorporeal 
nature,  could  not  be  found  out  without  being  regiftered, 
which  was  one  of  the  principal  purpofes  of  the  act. 

♦c  It  was  replied,  That  it  would  be  neceflary  to  fhew  that     . 
a  fahry  implying  a  payment  for  work,  was  either  a  rent 
charge  or  an  annuity. 
«•  Moved, 

"  That  the  Rev.  John  Jones,  (landing  on  the  poll  as  voting 
for  a  falary  ifluing  out  of  great  tithes,  is  obliged  to  regifter 
the  fame  under  the  ad  for  regiftcring  annuities  or  rent 
charges. 

Aye  1,  Mr.  Owen.  Noes  13." 

K  k  3  Richard 


£02  C    A    S    E      XII* 

Afleflment  Richard  S  had b rook— ve ted  for  land  in  tin 
^ich"ard  J  occupation  of  Jofeph  Lilly.  He  wa^  fchool- 
Shadbrock  mafter  of  Keyfoe,  in  right  of  which  he  received 
Schcoi-  the  rent  of  a  farm  called  Bolnhurft  fchool  farm, 
njaftcr*  For  this  he  voted.  The  affeffinent  was  of 
"  Bolnhurft  fchool  farm,  Jofeph  Lilly  (tenant.") 

-A  gain  It  the  vote  it  was  faid  to  be  exadtiy  the 
fame  cafe  with  that  of  Dunftable  charity  landx 
before  held  to  be  bad  *.  On  the  other  fide  it 
was  faid,  the  decifions  on  the  cafes  of  fchool- 
m^fters  had  proceeded  upon  a  diftinftion  as  to 
fuch  perfons:  Becaufe  the  land  in  thefe  cafes 
being  held  by  truftees,  and  not  belonging  to 
them  dire&ly ;  and  their  profit  from  it  not  being 
received  immediately  from  the  land  as  rent,  bur 
through  the  medium  of  the  truftees,  and  in  a 
different  lhape,  it  would  be  impoffibk  for  then} 
to  get  their  names  entered  upon  the  rate. 

Good. 

Rev.  J. 

Thompfon      Another  cafe  of  the  Rev.  J.  Thompfon  was 

under  the  fame  circumftances.     The  afleflinent; 

m    was  of  "  Kimboltonjcbool  farm>  J.  Parfler"  (tenant) 

which  was  likewife  held  good. 

John  Hill  — voted    in  right    of   an  annuity  of  £.  20  a 

Annuity.   yearJ  devifed  to  him   for   life,    ifluing   out  of 

lands  charged  with  it.     The  lands  were  devifed 

#  Sec  hereafter  the  cafe  of  W#  Ward  in  p? 

in 
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in  truft,  and  the  annuity  was  paid  to  the  voter  by  Affeffinent 
the  tenant  of  the  land,  by  the  dire&ion  of  thejohn  Hiu 
truftee.    ""He  defcribed  his  freehold  at  the  poll 
to  confift  of  houje  and  land,  with  the  proper  tenant. 
-The  owner  of  the  eftate  charged  with  the  an- 
nuity was  affeffed;  but  the  voter  was  not.     The 
Annuity  was  not  regiftered.     It  was  faid  in  ob- 
jcftion  to  the  vote,  that  it  was  bad  either  way ; 
as  a  freehold  eftate  in  land  not  aflfeffed,  and  as  an 
annuity  not  regiftered ;  (as  in  p.  497  in  Gale's 
cafe.)     The  ground  chiefly  relied  on  in  fupport 
of  the  vote  was,  that  the  party  objecting  (the 
fitting  member)  had  not  ftated  as  a  caufe  of  ob- 
jection in  the  lift  delivered,  the  want  of  regiftra- 
tion.     The  caufes  of  objeftion  there  fpecified 
being,  the  voter's  having  no  fuch  eftate  as  de- 
fcribed, and  not  being  afleffed  to  the  land  tax. 
The  counfel  for  the  fitting  ^member,  in  reply  to 
this,  defended  their  ftatement  of  the  grounds  of  / 
objefHon  in  the  lift,  by  faying,   That  as  they 
were  relative  to  the  defcription  entered  on  the 
poll,  it  could  not  be  neceflary  to  go  further  than 
to  contradidt  that  defcription ;  and  as  the  voter 
had  made  no  mention  there  of  his  annuity,  no 
objeftion  could  have  been  raifed  againft  that 
from  the  entry  on  the  poll. 

Bad. 


K  k  4  Daniel 


5o4  CASE      XII. 

Affcflment  Daniel  Palmer— voted  for  boufe  and  land  in  die 
Daniel  occupation  of  John  Palmer,  and  was  not  affefied, 
Palacr.  h  is  freehold  was  an  annuity  of  £.  100  a  year,  dc-* 
Annuity,  vifed  to  him  before  the  year  1763,  charged  upon 
the  above  houfe  and  land  which  belonged  to  John 
Palmer,  who  was  duly  affeffed  to  the  land  tax. 

It  was  obje&ed  to  the  voter,  That  he  was  not 
aflfeffed ;  and  the  counfel  contended,  That  he 
had  no  fnch  eftate  as  he  defcribed,  and  mutt 
abide  by  that  given  in  at  the  poll  j  and  2d,  That 
he  could  not  vote  in  right  of  his  annuity,  be- 
caufe  it  was  not  regiftered  according  to  3  Geo. 
III.  ch.  24.  % 

The  counfel  on  the  other  fide,  as  to  the  firft 
objection,  faid,  That  according  to  the  decifion 
in  Gale's  cafe,  it  would  t>e  competent  to  them 
to  fupport  the  vote  by  the  annuity.  And  upon 
the  fecond  point  they  argued,  That  the  ftatute 
3  Geo.  III.  ch.  24,  did  not  extend  to  annuities 
coming  by  devifc.  Becaufe  the  defign  of  the 
aft  is  to  prevenr  fraudulent  and  occafional  grants 
of  a  rent  charge,  and  for  this  purpofe  die  word 
grant  is  the  ruling  phrafe  in  it ;  which  word  in 
law  is  always  ufed  to  denote  a  contract  utter 
vivos,  and  never  applied  to  devifes.  The  regu- 
lations prefcribed  in  the  aft  for  the  regiftering 
of  annuities,  are  fuch  as  can  relate  only  to  fuch 
grants,  viz.  the  memorial  is  to  be  under  the  band 
and  Jeal  cf  the  grantor,    which  cannot  be  had 

aftef 
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ter  his  death;  and  the  witnefs  to  the  execution AOWTroent 
m  the  grant  (a  form  of  expreflion  not  ufual  in  r>anicl  f 
le  cafe  of  Wills)  is  to  atteft  the  fealing  and^mer, 
clivery,  at  the  time  of  regiftration.  This  con- 
ruftion  of  the  aft  is  further  juftified  by  the 
cond  fe&ion,  which  includes  exprefsly  the 
flerent  modes  of  acquiring  annuities  by  fuccef- 
yn,  defcent,  devife  and  promotion,  and  requires 
regiftration  only  when  thefe  accrue  within  1 2 
onths  before  the  election  *. 
The  counfel  againft  the  vote,  in  reply  feemed 
fs  anxious  upon  the  fecond  point,  becaufe, 
ey  faid,  they  relied  upon  the  effedt  of  the  firth 
hat  this  cafe  bore  no  refemblance  to  Gales', 
xaufe  in  that,  there  had  been  a  difpute  about 
e  manner  in  which  the  voter  fhould  defcribe 
s  freehold  upon  the  poll ;  under  which  difpute 
s  defcription  was  given  in  fubjeft  to  future 
fcuffion  :  But  here,  the* voter  had  of  his  own 
:cord  taken  upon  him  to  defcribe  a  freehold 
at  he  did  not  poffefs. 

Bad. 

Edward  Pincard  voted  for  an  annuity  under  a  Edward 
ill,  by  which  it  was  charged  Upon  the  teftator's .  1PC*r  \ 


tates.     It  was  not  regiftered,  noraiTefled  to  theAnnuity* 
rid  tax,    otherwife  than   under  the  names  of 
ofe  to  whom  the  eftates  belonged. 

Bad. 
#  See  the  note  in  p.  499,  500. 

Rev. 


5c6  CASE      XII. 

Aftffine&t     Rev.  Edmund  Whadlcy  voted  for  tytbes  as 
l(evEdm.v*car  °f  ^oul^ton^  occupied  by  T.  Brandreth, 
Whidky.*Efq.     The  affeffment  was  of  <T.  Brandreth,  % 
Benefice  for  boufe  land  and  tytbes,  in  bis  own  occupation. 
It  appeared  that  the  vicarage  had  been  endowed 
with  the  tythe  of  two  pieces  of  land ;  and  that 
there  was  paid  to  the  vicar  annually  by  the  im- 
propriator of  the  great  tythes,    in  coniequence 
of  an  agreement  made  a  century  ago,  the  price 
of  two  quarters  of  wheat  and  two  of  barley,  in 
lieu  of  this   tythe.     The  prefent  impropriator 
had  paid  it  to  the  voter  and  his  predeceflbrs  30 
years :   He  underftood  the  agreement  to  have 
been  originally  made  by  his  anceftor,  in  order 
that  he  might  colleft  the  whole  tythes  of  the 
parilh.     The   parties  then  contracting  agreed, 
that  the  one  fhould  have  the  tythes,  upon  the 
annual  payment*  to  the  other  of  this  ftipulated 
price.     The  deed  referred  to  was  not  produced 
to  the  Committee. 

In  fupport  of  the  vote  it  was  argued,  That 
the  rcfolutions  of  the  Committee  were  applicable 
only  to  the  common  connection  of  landlord  and 
tenant,  which  was  materially  different  from  that 
fubfifting  between  this  vicar  and  Mr.  Brandreth; 
who  did  not  hold  the  tythes  in  quality  of  tenant 
to  the  vicar.  That  in  fuch  cafes,  the  affeffment 
of  the  Jubjetl  of  the  vote,  without  reference  to 
the  owner,  was  all  that  could  reafonably  be  ex- 

peded. 
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pe&ed.  On  the  other  fide,  the  refolution  re-Aflcffment 
quiring  an  affeffment  of  the  voter >  was  held  up  ReVt  ^d. 
*s  decifive,  Whadley. 

Good. 

Rev.  Richard  Dowbiggen— voted  for  glebe  Rev.  R. 
gnd  tythe   in  the  occupation  of  Lord  Leigh.  Dowbl8- 
The  affeffment  was,  <c  Lord  Leigh  for  tithe  oc-  * — * — ' 
cupied  by  John  Mann."     It  appeared  that  Lord^06^00* 
Leigh  had  a  leafe  for  lives  of  the  prebend  of 
Leighton  Buffard,  of  which  the  voter  was  pre- 
bendary. Mann  rented  the  tythe  of  Lord  Leigh, 
who  paid  upwards  of  £.76  a  year  to  the  voter, 
|>cing  the  referred  rent  of  his  leafe  of  them. 

Good. 

Rev.  W.  P.  Netherfole — voted  for  the  vicarage  Rev.  W. 
of  Ledlington.     The  cafe  was,  he  received  £-10™***** 
a  year  from  the  impropriator  of  the  great  tithes,  ■_  -w-  _/ 
(Lord  Offory)  in  right  of  his  vicarage  i  and  was        cc" 
no  otherwife  affeffed  for  it  than  under  the  name  of 
Lord  Offory.     The  counfel  againft  the  vote  con- 
tended, That  there  was  nothing  in  the  nature  of 
a  vicarage,  from  whence  it  could  obtain  an  excep-- 
tion  to  the  affeffment  aft.     On  the  other  hand, 
it  was  faid  to  be  the  fame  as  that  of  Mr.  Whad- 
•  ley  before  determined,  and  neceffarily  to  be  al- 
lowed i  becaufe  it  would  be  impoflible  for  the 

vicar 
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Afleflment  vicar  to  get  bis  name  inferted  in  the  rate,  by  any 
w""'r"'""  means  allowed  him  by  the  law. 

Good. 


lames  James  Wittenftal  and  his  brother  Henry,  held 

Wittenftal  t^e  cftate  jn  jointenancy,  and  Henry  alone  was 

Joint       affeffed. 

Eflatc.  _ 

Bad. 


Samocl         Samuel  Charlton— -voted  for  an  eftate  that  be- 
Charlton^  }ongecj  jn  eqUai  (hares  to  the  voter  and  his  coufm 

Joint  Daniel  Charlton.  The  latter,  who  was  the  elder, 
voted  for  the  petitioner,  and  was  not  objeded  to 
by  the  fitting  member.  Samuel  voted  for  the 
fitting  member,  and  was  objefted  to  for  not  being 
afiefled.  The  rate  was  of  Mr.  Charlton,  which, 
the  party  obje&ing  contended,  (hould  be  applied 
to  the  elder  of  the  two ;  and  that  the  fitting 
member,  by  not  objecting  to  his  vote,  had  in- 
directly admitted  him  to  be  duly  afieffed  under 
that  affefifment. 

Bad, 

H.  Smith,     Hugh  Smith,  the  brother  of  James,  mentioned 

^TJJJ      '  in  p.  424,  had  held  his  freehold  under  the  lame 

Eftate.      circumftances  as  his  brother,  two  years ;  but  the 

elder  brother  (Thomfas)  was  afiefled  for  it.     In 

fupport  of  the  vote,  it  was  contended,    That 

Thomas  who  had  the  legal  eftate,  was  properly  a 

truftec 
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miftee  for  his  brother;  and  he  being  affeffed,Affeffment 
and  the  voter  having  pofleflion  as  of  an  equitable  H.Smith. 
eftate,  the  affeffment  ought  to  be  confidered  as  a 
virtual  one  of  Hugh  the  voter. 

Bad. 

Thomas  Harwood,  Efq;  defcribed  his  freehold  Situation. 
to  be  land  in  Colmwortb.     In  that  parilh  he  was^  jjar/ 
not  affeffed;  but  he  was  duly  afleffed  for  an  eftate  wood,  Efq- 
at  Roxton>  a  different  parilh  in  the  fame  hundred. 
It  was  at  firft  contended  in  fupport  of  the  vote, 
That  as  the  miftake  did  not  carry  the  freehold 
into  a  different  hundred,  it  was  competent  to  the 
parties   to  prove  an  aflefTment  for  a  different 
eftate,  provided  it  were  in  the  fame  hundred ; 
and  that  it  was  not  neceflary  to  defcribe  the  fitu- 
ation  by  the  parijh.     But  afterwards  the  counfel 
admitted  the  vote  to  be  untenable. 

Wm.  Leigh  voted  for  a  tenement  in  Sandy  W.Leigh, 
parilh,  in  the  poll-book  of  the  hundred  of  Big- 
glefwade.  It  was  afTeffed  in  a  rate  for  the  hamlet 
of  Beefton,  part  of  which  only  is  in  Sandy.  The 
parifh  of  Sandy  is  in  the  hundred  of  Bigglefwade, 
but  Beefton  is  in  that  of  IVixamtree  j  although 
with  refpeft  to  church  and  poor  rates,  it  is  con- 
fidered as  a  hamlet  of  Sandy.  From  hence 
arofe  the  objection,  that  the  voter  had  no  free- 
hold as  defcribed  duly  aflefied,  becaufe  he  voted 

in 
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Affeflmentin  the  Bigglefwade  booth.     It  was  faid  in  an* 

Situation!  *"wcr>  T^at  *  did  not  ^g^fy   m  what   parifll  OT 
— — ; — hamlet  the   freehold  was  aflefled,   provided  it 
lg  'were  aflefled  in  any* 

Good. 

Henry 

Bdficld    —voted  for  a  freehold  in  bis  own  occupation, 

in  the  parifti  of  Studbam.     Part  of  this  parifll 

lies   in  Hertfordfhire,  the  other  part  in  Bed- 

fordfhire,  in  both  of  which  the  voter  had  land. 

That  which  he  occupied  bimfetf  lay  in  Herts, 

1   that  in  Bedfordlhirc  was  let,  and  the  voter  was 

properly  aflefled  for  it. 

Bad. 

Another  voter  was  under  the  fame  circum- 

flances  in  Caddington  parifll,  in  the  hundred  of 

Flitt.     Having  two  tenants,  he  named  at  the 

poll  the  one  who  rented  the  land  in  Herts. 

Rev.  Rob. 

Willan     -—polled    for    a    vicarage   at   Cardington.     In 

this  parifh  he  was  not  aflefled  -,  but  he  like- 
wife  held  the  vicarage  of  Keyfoe  in  another 
hundred,  for  which  he  was  duly  aflefled.  The 
poll-clerk  proved,  that  the  voter  was  very  ill 
when  he  came  to  poll;  that  another  gendeman 
came  with  him  to  fpeak  for  him,  who  (aid  his 
freeholds  were  the  livings  of  Cardington  and 
Keyjoe:  But  he  (the  clerk)  did  not  enter  the 
latter  in  the  book,  becaufe  not  in  his  hundred. 

The 
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The  voter,  in  the  evening  after  he  had  polled,  Affeffinent 
finding  the  entry  to  be  as  here  dated,  defired  tOgitua'tioiJ 

have  it  altered,  and  both  vicarages  inferred  in - 

the  book ;  and  application  for  this  purpofe  was  y^^ 
made  to  the  fheriff,  who  would  not  permit  it. 

It  was  faid  in  objeftion  to  the  vote,  That  he 
ought  to  have  polled  in  the  book  of  the  hundred 
in  which  he  was  aflefied. 

Bad, 

[In  the  Cricklade  Committee  the  following  Affcffmfiit 
cafes  were  decided  upon  this  part-  of  the  j]^  ndB" 
fubjeft. 

William  Hufley,  Efq;  voted  for  a  freehold  in  W.  Hufley 
Highworth.     This  parifh  confifts  of  feveral  tyth-    q* 
ings,  each  of  which  is  feparately  rated  to  the  land 
tax.     One  of  thefe  ty things  is  named  Highworth ; 
in  this  the  voter  was  not  rated,  but  in  another. 
One  fide  contended,  that  the  obje&ion  was  efta- 
blilhed,  becaufe  the  freehold  voted  for  was  not 
affeffed.     On  the  other  fide,  it  was  faid  to  be 
competent  to  them  to  prove  an  afleflment  in  any 
one  of  the  tythings  of  the  parifh ;  for  it  would 
be  „unreafonable  to   appropriate    the   name  of 
Kghworth  on  the  poll,  to  a  part  only  of  the  parifli 
fo  called. 

The  Committee  refolved,    That  the   voter's 

being  rated  ok  the  affeffinent  of  feme  or  one  of  tfre 

9  tytbings, 
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Crickladc  tythings>  part  of  the  mother  parifh  of  Higbvwrtb$ 
»_  .  was  juffiaent. 

Situation.     . 


weather  —voted  for  a  freehold  in  Leigh.  The  parifh 
is  Leigh  and  Cleverton ;  and  the  afleffment  was  ia 
two  divifions,  one  of  Leigh,  the  other  of  Clever- 
ton  j  in  the  latter  of  which  the  voter's  freehold 
was  affeffed.  Good. 

William 

Clements  — voted  for  a  freehold  in  Broad  Town.     This 

is    a  tything  of   the  parifh  of  Cliff  Pepard. 

The    afleffment   of    this   parifh    was    in   four 

dtvifions  for   the   four  tythings    o£    ift,  Cliff 

Pepard  j  2d,  Cadhill ;  3d,  Thornhill  -,  4th,  Broad 

Town,  made  by  the  fame  affeffor  on  the  fame 

paper.     The  voter  was  affeffed  in  the  tything  of 

Cliff,  but  not  in  that  of  Broad  Town,  in  which 

the  freehold  voted  for  lay. 

Bad. 

J.  Bailey.  John  Bailey  and  two  others  voted  for  freeholds 
in  Malmfbury.  They  were  fituated  in  the  town 
-of  Malmfbury,  but  in  the  parifh  of  Weftport,  in 
which  they  were  affeffed.  The  parifh  of  Malmf- 
bury has  an  affeffment  and  other  parochial  rights 
of  its  own,  and  fo  has  Weftport.  The  Com- 
mittee did  not  pafs  any  refolution  on  thefe  votes  j 
but  I  underftood  that  the  counfel,  judging  from 

the 
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the  other  decifions,  confidered  them  to  be  un-  Afleffinent 
tenable.]  ' 

Before  many  obje&ions  had  been  proceeded  MHbkc  of 
on,  it  appeared  to  be  neceflary  to  form  fome  *"** 
rule  for  the  manner  of  giving  evidence,  in  thofe 
cafes  that  arofe  from  a  miftakc  of  the  voter's  name, 
or  of  the  defcription  of  the  eftate  in  the  affeff- 
ment,  as  feveral  objections  depended  merely  on 
iuch  miftakes.  The  counfel  on  one  fide  con- 
tended, That  when  the  objection  was  apparently 
well  founded,  it  was  incumbent  on  the  others  to 
bring  evidence  to  reconcile  the  difference,  if  it 
could  be  done ;  and  that  it  could  not  be  necef- 
iary  for  the  party  obje&ing  to  go  further  than 
toftate  the  obje&ion,  in  fuch  cafes.  The  coun- 
fel for  the  other  party  admitted,  that  in  general 
fuch  was  the  pra&ice  in  conducing  proofs ;  but 
argued,  that  for  the  convenience  of  parties,  it 
would  be  better  to  proceed  differently  here,  on 
account  of  the  great  expence  incurred  by  fend- 
ing into  the  country  for  evidence  upon  fuch 
flight  objeftions:  That  the  party  obje&ing  in 
fuch  cafes  ought,  on  this  account,  to  (hew  fome- 
thing  of  a  real  difference. of  perfons  as  well  as  of 
names.  At  the  lame  time  they  obferved,  that, 
for  this  reafon,  the  Cricklade  Committee  then 
fitting,  had  but  a  few  days  before  eftabliflied  a 
Jimilar  rule  of  pradtice. 

Vol.  II.  LI  Tht 
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Afleffiaeiit     The  cafe  which  brought  this  fubjeft  into  dil- 

ifiiiteofcu®on  was  ^e  f°U°wing :  J0'111  Mufgrave,  nbo 
Name,  voted  for  a  tenement  in  the  occupation  of  Job* 
Sbarman,  was  obje&ed  to  as  not  affeficd.  On 
the  afleffment  there  was  the  name  of  John  Met 
grave  (landlord)  Hbnfelf%  (tenant)  which  appear- 
ed  to  be  owing  to  a  change  in  the  occupation, 
between  the  times  of  the  afleffment  and  the 
ele&ion,  . .     * 

The  Committee  refohred,  That  the  forty  d- 
jetting  to  the  vote,  muft  prove  s  real  difference^  be- 
tween the  property  affeffed,  and  that  on  the  feiL 

Geo.  Jas.  About  the  fame  time,  a  fimilar  obje&ion  oc* 
#  curring  to  the  vote  of  G.  J.  Gorham,  Which  wis 
anfwered  in  the  fame  taanner,  by  proving  a  it- 
cent  change  of  tenants  on  the  eftate,  Ac  coun- 
fel  in  fupport  of  the  vote  obferved,  That  fuch 
cafes  ought  not  to  furnifh  grounds  of  objection; 
becaufe  a  wrong  afleflment  in  relpeft  of  the  te- 
nant, could  not  be  corrcfted  by  the  owner's  ap- 
peal, if  at  the  fame  time  the  owner  himfelf  were 
rated.    .Upon  this  cafe  the  court  refohred,    * 

That  the  omijfion  or  tnif-ftatement  of  the  tenant's 
name  in  the  ajfejfinent>  Jhould  not  be  deemed  a  valid 
objection  to  the  owner's  vote. 

Upon  the  fame  principle,  and  in  order  to 
promote   the  convenient  difpatch  of   bufinefi* 

The 
i  .    • 
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the  Committee  recommended  to  the  counfel,  Afleffinent 
(and  dire&ed  it  to  be  entered  on  their  minutes,)  Miftakeof 

fbat  when  the  agents  of  the  party  who  is  to  at-  Name. 
tack  any  vote  on  the  ground  of  an  error  in  the  of- 
Jtffiaenty  have  given  in  #  the  objection  to  fuch  vote, 
the  agents  who  are  to  fupport  that  vote,  fhall  give 
in*  the  defence  intended  to  Befet  up  to  fupport  that 
vote}  that  the  whole  cafe  may  be  brought  at  once 
before  the  Committee. 

[On  the  Cricklade  trial  the  following  fuppofed  Cricklade 
cafes  were  put,  in  order  to  receive  the  dire&ion  w 
of  the  court  as  to  the  mode  of  proceeding  in 
evidence ;  and  to  decide  upon  which  party  the 
burthen  of  proof  (hould  fall,  in  fuch  cafe$  as  are 
abovementioned  in  p.  513,  in  which  a  reference 
is  made  to  the  Cricklade  proceedings,  viz. 

1.  A.  polls  for  land  in  the  pofleffion  of  B. 
aiftd  is  aflefled  for  land  in  his  own  pofleffion. 

a.  A.  polls  for  land  in  the  pofleffion  of  hirn- 
felf,  and  is  aflefled  for  land  in  the  pofleffion  of  B. 

•  3.  A,  polls  for  land  in  the  pofleffion  of  B.  and 
is  afleflfed  for  land  in  the  pofleffion  of  C. 

The  queftion  was,  Whether  in  thefe  cafes, 
the  party  objeding  ought  not  to  prove  further, 

#  It  maybe  neceflary  to  obferve,  that  this  order  relates  tc* 
the  conduel  of  parties  in  court,  in  the  courfe  of  the  trial ; 
not  to  the  lifts  of  objections :  For  many  objections  may  have 
bean  ftated  againft  a  vote  in  the  lilt,  of  which  only  one  may 
have  been  proceeded  on. 

LI  a  that 
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Aflefltoertthat  the  fail  agreed  with  thefe  appearances  j  or 
^^  '  whether  the  party  fupporting  the  vote,  fhould 
be  obliged  to  give  evidence  of  the  circumftances 
to  reconcile  them.  In  the  firft  part  of  the  trial 
in  the  hundreds,  objections  of  this  fort  had  given 
much  trouble,  by  engaging  parties  in  the  ex- 
pence  of  bringing  evidence  to  eftablifh  votes, 
without  any  other  caufe  than  that  of  an  acci- 
dental change  in  the  occupation  of  the  premifa, 
after  the  affeffment  was  made.  This  was  thought 
burthenfome  to  the  parties,  when  (as  it  often 
happened)  there  was  no  fubftantial  obje&ion  to 
the  vote.  And  the  Committee,  in  order  to  pre- 
vent it,  refolved,  That  in  theft  cafes  they  would 
confider  the  voter  as  duly  ajfejfed  prima  facie ;  Jo  ax 
to  require  evidence  to  impeach  the  poll  and  affeff- 
ment, from  the  party  ob/effing.]     Set  p.  537. 

Bucking-      [Upon  a  queftion  of  the  fame  fort,  the  Buck 
am  ire',  inghamfhire  Committee  refolved, 

That  the  fitting  member  (i.  e.  the  party  whofc 
vote  is  objedted  to)  is  to  be  put  on  proof  of  the 
freehold  of  the  voter,  where  only  the  fame  occupier's 
name  as  is  on  the  poll,  appears  on  the  rate. 

The  fame  rule  was  obferved  in  cafes  in  which 
the  owner's  name  was  not  on  the  rate,  but  the 
tenant's  only.' 

That  when  the  Chriflian  name  only  of  the  voter 
is  different  in  the  rate  and  poll,  the  party  is  not  tt 
be  put  tn  the  proof 

The 
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The  cafe  upon  which  the  firft  of  thefe  refolu-  Afleffm«nt 
tions  paffed,  was  of  two  Mr.  Kings  *  in  the  fame  n^T^ 
parifh.     William  King  was  obje&ed  to  by  the 
petitioner,  who  alledged  that  the  tenant  to  Mr. 
King  named  in  the  rate,  was  not  tenant  to  William 
King. 

The  fecond  refolution  paffed  on  the  cafe  of 
Edward  Ryman,  the  affeffmcnt  being,  of  Mr. 
HymanJ] 

John  Hughes.  His  freehold  was  aflefled  by  the  fahn 
name  of  William  Hughes>  with  a  different  tenant    ughci- 
from  that  on  the  poll.     In  fupport  of  the  vote,  the 

•  There  were  two  William  Wyats  of  the  fame  place 
who  polled  for  Mr.  Aubrey,  and  the  petitioner  had  objected 
to  one  of  them  as  not  duly  aiTcfled.  Upon  entering  into  the 
objection,  the  fitting  member's  counfel  faidf  it  was  neceffary 
for  the  petitioner  to  identify  the  voter  objected  to  ;  for  as 
only  WilliamWjat  had  been  named,  it  would  be  enough  for 
them  to  fupport  the  vote  of  a  William  Wyat ;  and  that  the 
petitioner  mould  have  objected  to  both  of  them,  in  order  to 
fucceed  in  his  own  way.  No  direct  refolution  paffed  on  the 
qoeftion ;  but  the  petitioner's  counfel,  undcrftanding  from 
the  chairman  the  Ctnk  of  the  Committee  to  be  againft  them, 
abandoned  the  objeclion. 

In  the  Glouceftcrfhire  cafe  a  rule  was  made  for  fimilar 
objections.  There  were  three  voters  of  the  name  of  John 
Ballanger,  of  the  fame  place ;  and  the  fame  difficulty  oc- 
curring as  aboveraentioned,  the  Committee  rcfolved,  That 
as  federal  John  Ballangers  appear  on  the  poll,  the  evidence  Jball 
he  confined  to  John  Ballanger  ivho  foiled  on  the  firft  day.  Re- 
{blves,  &c.  126. 

0»  1  3  tenant 
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Aflcflment tenant  proved,  that  there  was  no  other  Hughes 
jJtaJJ^""'  in  the  place   than    the   voter  whofe  eftate  he 

held,  and  from  hence  it  was  contended  to  be 

,  'only  a  miftake  of  the  Chriftian  name  of  the  per- 
fon  affefled.  The  counfel  on  this  propofed  the 
follpwing  rule  for  fuch  cafes,  viz.  That  if  there 
was  a  perlbn  in  the  parifh  of  the  names  entered 
in  the  affeffment,  it  would  be  incumbent  on  the 
voter  to  prove  himfelf  to  be  the  perfon  intend- 
ed ;  becaufe  the  prefumptibn  would  be  towards 
the  perfon  bearing  thofe  names :  But  that  it  fhoukl 
be  prefumed  to  be  a  clerical  miftake  of  the 
name  of  the  right  perfon,  where  no  other  perfon 
anfwering  to  it  lived  in  the  place.  Except  in 
fuch  cafes  as  where  a  father  and  fon  having  dif- 
ferent Chriftian  names,  the  deceafed  father's 
name  remained  on  the  affeffment  beyond  the  two 
years  after  the  fon  had  been  in  pofleffion :  In 
thefe  cafes  the  affeffment  of  the  father  could  not 
be  appropriated  to  the  fon. 

The  Committee  held  this  vote  to  be  good. 
In  cafes  where  the  father's  name  remained  on 
the  affeffment  after  the  time,  they  did  not  allow 
the  fon's  freehold  to  be  duly  affeffed  thereby; 
unlefs  it  appeared,  that  -the  affeffor  believed  it  to 
be  the  fon's  name,  and  ufed  it  by 'miftake  for 
him.  Upon  thefe  occafions  and  others  of  the 
fame  kind,  in  which  doubts  arofe  from  the  names 
in  the  rate,  the  affeffors  were  called  as  witnefles 
to  explain  tiiem. 

Sir 
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'  Sir  Robert  Barnard.  The  afleflment  being  inAfleffinene 
the  name  of  his  father  Sir  John,  as  it  had  re-  Name. 


tpained  for  ibme  yeart,  and  there  being  no  rea-   . 
fon  to  fuppofe  it  a  miftakc  of  the  name  of  Sir  Barnard. 
Robert,  his  vote  was  admitted  to  be  bad  by  the 
counfel  who  were  to  fupport  it. 

Richard  Beaumont.    The  affeflrnent  was  of  Richard 
Robert.    In  anfwer  to  the  objeftion  it  was  prov-  Bcaumont 
ed>  that  there  was  none  of  die  latter  name  on  the 
eftate,  and  thence  it  was  contended  to  he  only 
a  clerical  error  and  mifhomer  of  the  right  perfon. 

Good. 

S.  Safford.  His  freehold  was  occupied  by  Geo.  S.SaffonL 
Sjtratton,  and  the  aflcflment  was  of  John  Safford 
(landlord),  Geo.  Stratton  (tenant.)  It  appear- 
ed that  John  was  the  name  of  a  brother  of 
the  voter's,  who  died  in  1783  before  the  af- 
feilipent  was  made,  and  had  not  had  any  right 
to  the  eftate.  The  voter  had  fuccecded  a  bro- 
ther named  William,  in  whofe  time  the  afleff- 
ment  was  of  Mr.  Safford.  This  was  contended 
(in  fupport  of  the  vote)  to  be  merely  a  rniftake  ' 
of  the  voter's  Chriftian  name. 

Good. 

H.  Wagftaffe  defcribed  his  freehold  on  the  poll,  Henrr 

as  occupied  by  Wm .  Day.     The  entry  referred  to  Wa8ftaffc# 

in  the  affeflrnent,  was   "  William  Wagftaffe — 

-William  Watts  (tenant)."     The  voter  had  no 

fuch  tenant  at  the  time  of  the  afleflment;  at 

L  1  4  •  which 
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AJfcffinent  which  time  and   at  the  ele&ion  his  freehold 
J5JJJ27"'  was  occupied  by  William  Day.    Watts  had  been 

— the  tenant,  and  quitted  about  two  years  before, 

WjSLflfe.w^cn  Day  took  the  farm.  The  fefiedor  gave 
evidence,  that  there  had  not  before  been  a  fVWum 
Wagftaffc  on  the  cftate :  That  the  name  of  the 
voter's  father,  whom  he  fucceeded,  was  Henry  5 
.  and  that  he  (the  affeflbr)  meant  to  aflefs  the 
voter  by  this  name  of  William,  which  he  thai 
fuppofed  to  be  his  name.  The  counfel  againft 
the  vote  contended,  That  as  Day  was  the  tenant 
when  the  affeffment  was  made,  and  the  voter 
was  at  that  time  the  owner,  a  rating  under  other 
names  ought  not  to  be  allowed  :  That  as  Watts 
had  never  been  tenant  to  the  voter,  and  as  the 
name  of  Wagftaffe  was  common  in  that  diftrid, 
the  entry  referred  to  was  probably  intended  for 
fome  other  perfon.  In  fupport  of  the  vote  it 
was  faid  to  be  merely  a  mifnomer,  according  to 
the  affeffor's  evidence ;  if  it  were  not  fo,  the  fad 
might  eafily  and  ought  to  have  been  proved,  in 
fupport  of  the  objeftion.  That  a  wrong  de- 
fcription  of  the  tenant  was  no  ground  for  reject- 
ing the  affeffment.  Good, 

W.  Pjdnc— The  affeffment  was  of  Jane  Sioper,  with  Wm. 
Paine  named  as  the  tenant,  as  he  then  was. 

Bad. 
S.  Clark.  — The  affeffment  was  by  the  name  of  Biilingtm 
Town  tondy  and  that  of  the  occupier.     This  was 

held 
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-held  bad.*    So,  of  Thomas  Roberts,  under  an  Medina* 
affeffment  of  the  heirs  of  "Thomas  Fojkey.   Roberts  ^fa,^ 
was  the  grandfon  of  Thomas  Fofkey,  who  had  ' 

died  two  years  before  the  ele&ion.     So,  the  vote 
of  William  Ward,  under  the  affeffment  of  Dun-*  W.WanL 

ftabk  Charity :  Likewife  the  afleffment  of  Mcak* 
barn's  Children,  with  the  right  tenant's  name.  .  . 

Dixey  Gregory.— His  freehold  was  afleffed  un-  Kxejr 
der  the  words  Late  Franklin's.     It  was  his  in  right    **&**• 
of  his  wife,  to  whom  he  had  been  married  two v 
yeafrs,  whofe  mother's  name  (from  whom  the  eftate 
eame)  was  Franklin.     The  counfel  on  the  other, 
fide  admitted  this  affeffment  to  be  bad  within. 
the  terms  of  the  Committee's  refolutionf . 

'  Francis  White.— The  entry  in  the  affeffmenfFnmcif^ 

was  «  Late  White's  in  difpute."  ;White- 

Good. 
On  a  fubfequent  day,  when  the  counfel  refer- 
red to  this  decifion  in  their  arguments,  one  of 
the  members  faid,  <c  They  had  allowed  this  af- 
feffment, on  the  effeft  of  the  words  in  difpute3 
which  (hewed  the  right  to  have  been  uncertain ; 
and  till  the  ownerfhip  was  afcertained,  there  was 
none  to  appeal  againft  the  rate;  and  that  the 
party  objedting  to  the  vote,  had  not  proved  that 
at  the  time  of  the  affeffment,  or  within  the  time 
of  appealing,  this  difpute  had  been  fetded  *  which 
if  he  had  done,  the  obje&ion  might  have  been 
efoblifhed. 

John 
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ASeStoeat     John  Lilley  voted  for  a  tenement  occupied  by 
Name.      Thomas  Burton.     He  had  a  brother  Jofeph, 

— who  had  a  freehold  in  the  fame  parifh,  occupied 

j.  i4iicy.  ^  William  Laughton.  The  afleffor  had  enter- 
ed on  the  rate  the  name  of  John  Lilley  only 
for  both  tenements>  (by  which  he  meant  the  fa- 
ther of  thefe  two,  whom  he  thought  the  owner 
of  both  tenements,  as  he  managed  both)  and 
.placed  the  amount  of  the  tax  for  both  tenements, 
oppofite  to  his  name,  with  the  name  of  Wil- 
Bam  Laughton  as  the  tenant  of  both.  He  did 
this,  becaufe  he  thought  Laughton  a  refponfibfc 
man,  and  that  he  fhould  have  difficulty  in  ob- 
taining the  tax  from  Burton. 

Bad. 
Martin 
Gcpge     —voted  for  a  freehold  at  Eaton  Socon,  in  the 

•  occupation  of  Shefford  and  others :  On  the 
affeffment,  the  occupier  %as  Him/elf.  The  ob- 
jection was  fuppbrted  by  evidence,  that  no 
perfon  of  the  name  of  Shefford  lived  in  Eaton 
Socon ;  that  the  voter's  eftate  there  was  held  by 
different  perfons ;  that  George  in  difeourfing  of 
his  vote  after  the  eledion,  had  faid,  he  had  named 
a  wrong  tenant  at  the  poll,  as  the  one  be  had 
mentioned  held  an  eftate  of  him  at  Ketfocy  and 
aot  at  Eatoru  From  hence  the  counfcl  argued, 
that  this  cafe  was  like  that  of  Odell  (in  p.  444,) 
and  within  the  rule  there  made.  To  obviate 
the  effedfc  of  this  evidence,  it  was  proved  that 

this 


BEDFORDSHIRE,  1785.  $*3 

this  eftate  at  Keyfoe  was  occupied  by  one  perfon,  Aflcflbent 
from  which  it  was  inferred,  that  if  he  had  in-  ^ha*. 
tended  to  vote  for  it,  he  would  not  have  de--- — 7— * 
fcribed  it  as  occupied  \>yfeverdl.     It  was  con-  George. 
tended  too,  that  though  Shefford  were  not  the 
tenant  of  the  eftate  voted  for,  yet  the  addition 
of  and  others,  in  defcribing  it,  would  enable  the 
party  to  fupport  the  vote,  by  fhewing  who  the 
aftual  tenants  were. 

Good. 

Richard  Fitchett  was  aflefled  under  the  name  Richard 
oiMitcheU,  which  the  afleffor  fuppofed  to  be  hisFitchctt-  % 
frame ;  meaning  to  affels  him  as  the  owner  of  the 
Aftate:  ~  Good. 

Thomas  Harrifon  was  affeffed  by  the  name  ofThoma§ 

Harrtlnn 

Harris >  by  which  name,  according  to  the  evidence 
of  his  neighbours,  he  appeared  to  be  known  as 
well  as  by  that  of  Harrifon. 

Good. 
J.  Harrodine.   The  fame  decifion  palled  upon  J.  Harro- 
the  cafe  of  one  who  voted  by  the  nimc  of  Har-      * 
rodhtty   and  was  generally  called  Barrie;   who 
was  aflfefled  by  the  latter  name,   by  which  he 
W^s  moft  commonly  known,   though  his  real 
name  was  Harrodine. 

John  Vernon,  jun.  Efq;  voted  for  a  freehold  Form  of 
in  the  occupation  of  James  Harris.    The  af-.      atc*. 
feffinent  was  in  the  following  form :  John  Vcr- 

Land-non'Ef* 


5*4 
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Afleffment  Landlord.  |  Tenant. 


^Rai  Mr.  Vernon. 


* — *— >  Ditto. 

John  Vcr-  r.. 

non.jun.  Dltt°- 


Daniel  Cleaton. 

Ifaac  Pennyfather. 

James  Harris. 
John  Vernon,  fen.  had  voted  for  the  eftate 
occupied  by  Daniel  Cleaton  j  and  the  party  ob- 
jecting contended,  that  thefe  feveral  afleffments 
referred  to  the  fame  per/on  by  means  of  Ditto  re- 
peated. On  the  other  hand,  Mr.  Vernon,  fen. 
proved  that  Harris  was  tenant  to  his  fan,  not 
to  him,  as  did  the  tenant  himfelf. 

Thomas  GoOD- 

Whittall.      His  name  in  the  afleflment  (lood  in  the  column 

of  tenants ;  but  it  was  in  this  form,  viz. 

"  WmBoyes  aiid  \  Tho»  Whittall  |  £o,  sg,  o,  | 

The  eftate  belonged  to  thefe  two.     In  fupport 

of  the  vote  it  was  faid,   that  Whittall  could 

not  have  procured  a  different  method  of  affeff- 

ment,  if  he  had  appealed  agamft  the  rate,  be- 

caufe  he  could  not  require   more  than  to  be 

named  upon  it  *.     On  the  other  hand  k  was 

faid,  that  neither  was  affefled  to  any  particular 

*  But  upon  an  appeal,  the  Commiffioners  mud  neceflarily 
direct  an  afleflment  according  to  the  form  prefcribed  in  the 
aci.    See  it  in  p.  479. 

The  latter  argument  Teems  to  proceed  on  a  mifunderftand- 
ing  of  the  claufe  alluded  to ;  which  has  in  view  the  feparate 
affeflments  of  different  eftates,  held  by  the  fame  temtwt  of 
different  owners. 
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JUm,  and  the  rate  was  therefore  bad,  according  Afleflment 
fo  the  third  feftion  of  the  ftatute ;  by  which  the  j^^m* 
proportions  of  the  tax  to  be  paid  by  each  feveral  WWttalL 
owner,  where  the  occupation  is  joint,  are  ex- 
prefsly  required  to  be  charged. 

Bad. 

J.  TanQey.  His  freehold  confifted  of  a  field  let  Mode  of 
for  a  guinea  a  year,  and  two  houfes,  the  one  let  ******«> 
for  26  (hillings  and  the  other  for  twenty-four.  j.Tanflcy 
It  was  the  cuftom  of  the  parifh  where  they  were 
fituated,  to  affefs  land  only,  and  no  houfes  what- 
ever to  the  land  tax ;  and  though  the  land  and 
houfe  were  adjoining  parts  of  the  fame  tene- 
ment,  the  land  tax  was  always  laid  upon  the 
land.    The  voter  was  affeffed  for  this  field  only. 
The  fum  charged  upon  it  to  the  tax  was  four 
ihillings,  which  was  rather  more  than  the  ufual 
rate,  according  to  poundage  in  that  parifh,  for 
the  rent  of  a  guinea. 

In  obje&ion  to  the  voter  it  was  faid,  That 
he  had  not  a  freehold  of  forty  {hillings  value  af- 
feffed to  the  land  tax ;  for  his  land,  which  alone* 
was  affeffed,  did  not  amount  to  that  fum.  That 
in  order  to  fupport  the  vote*  it  muft  be  contend- 
ed that. the  houfes  are  virtually  affeffed;  which 
mode  of  affeffment  it  was  a  principal  objeft  in 
making  the  late  ftatute  to  prevent,  and  there- 
fore the  Committee  ought  not  to  allow  it. 

On  the  other  fide  it  was  faid,  That  the  par-, 
tfciilar  mode  in  which  the  affeflbrs  may  choofe 

to 
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Aifcffinentto  execute  their  duty,  ought  not  to  prejudice 
Jj^g^  the  right  of  voting  j   that  the  difference,  KB, 
Raring,     between  this  mode  of  afieffing  property  and  die 
jrTyti(iiy  common  one,  confifted  more  in  form  than  fab- 
dance;  becaufe  it  was  plain,  that  though  land 
alone  was  expreffed,  the  rate  was  not  framed  in 
proportion  to  the  value  of  that  alone,  but  with 
relation  to  other  property)   as  appeared  from 
the  fum  charged  on  this  land.    That  in  another 
point  of  view,  the  vote  ought  alfo  to  be  confidered 
as  good :  It  being  clear,  that  the  voter  pofiefled 
forty  (hillings  a  year  of  freehold,  and  that  he  was 
duly  afleffed  for  part  of  it ;  which,  in  the  prefeot 
cafe,  muft  be  deemed  a  fatisfaCHon  of  the  law, 
from  the  particular  ufage  of  the  parifli. 

Good. 

Rev*  Hen* 

Hinde  «— *Voted  for  houfe  and  land  in  his  own  occupa- 
tion. For  this,  which  was  the  parfbnage  houfe, 
he  was  not  afleffed;  but  he  had  three  tene- 
ments in  the  parifli  held  by  others  his  tenants, 
for  which  he  was  afleffed.  The  affeflbr  faid 
in  his  evidence,  that  it  was  not  ufual  in  his 
parifli  to  aflefs  the  clergyman  for  the  houfe  he 
lived  in. 

It  was  Contended,  That  the  vote  muft  be 
reje&ed,  becaufe  the  freehold  for  which  the  voce 
was  given,  was  not  afleffed  ;  and  the  party  could 
not  now  f  ely  upon  any  other  freehold  than  that 
given  in  at  the  poll. 

on 
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On  the  other  fide,  it  was  faid  to  be  fufficiemA&ffincnt 
for  the  fupport  of  this  vote,  that  the  freeholder  Rcv/He^ 
tfras  aflefled  for  a  freehold  in  the  parijb  named  Hindc    . 
at  the  poll,  though  it  might  not  happen  to  be 
precifely  the  eftate  named ;  becaufe,  the  locality 
lfceiiig  afcertained,  the  oppofite  party  could  not 
be  taifled  in  their  inquiries ;  and  a  reference  to 
the  rate  would  fhew  at  once,   that  the  voter's 
property  was  aflefled.     But  if  it  were  not  fo,  this 
particular  cafe  fhould  be  diftinguiflied,  on  ac- 
count of  the  praftice  in  the  place  to  omit  v  the 

clergyman's  own  houfe  from  the  rate. 

Good. 

James  Crouch.  In  that  copy  of  the  rate  which  Duplicate* 
was  given  to  the  clerk  of  die  peace,  and  by  w^ichr^ 
the  court  proceeded,  he  did  not  appear  to  be  af- Crouch* 
faffed :  But  in  one  of  the  duplicates  in  the  hands 
of  the  Commiffioners  of  the  land  tax,  he  was  fo. 
It  waa  contended,  that  all  the  duplicates  of  the 
affeffment  were  equally  authentic. 

Good. 

William  Geary,  Efq.  In  the  duplicate  left'wkhw.Geu*,' 
die  clerk  of  the  peace,  there  was  no  fum  affixed  toEfy 
his  name,  and  therefore  it  was  objeded,  that  he  was 
not  duly  aflefled :  The  counfel  contending,  that 
the  ftatute  intended  to  make  the  duplicates  in* 
the  cuftody  of  the  clerks  of  the  peace,  conclu- 
five  evidence  of  the  affeffment.  In  fupport  of 
the  vote  the  afleffor  produced  the  original  rate, 

in 
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in  which  the  fum  of  14I.  4s.  8d.  was  written 
oppofite  to  the  voter's  name ;  he  alio  Cud,  due 
if  the  copy  he  had  made  out  for  the  clerk  of  the 
peace,  differed  from  that  in  any  refped,  it  had 
been  by  miftake.  It  was  likewife  contended  by 
the  counfel  for  the  vote,  that  the  a£t  required 
ajfejftnent  only>  and  not  afleffment  in  particular 
Jums.  Good. 

Infancy.       Thomas  Cave.  His  mother  was  afiefled.  Hit 

T  ^      freehold  was  devifed  to  him  by  his  father's  will, 

and  he  came  of  age  within  a  year  before  the 

ele&ion.  Good. 

Richard 
Fedder     -—voted  for  a  freehold  in  his  own  occupation* 

It  was  affeffed  under  the  name  of  Thomas  Brit- 
ton,  as  owner  and  occupier.  Britton  married 
the  voter's  mother,  and  held  pofleffion  of  this 
eftate  till  the  voter  came  of  age.  The  latter 
did  not  obtain  pofleffion  of  it,  till  the  Michael- 
mas before  the  election. 
«r....  Good. 

William 

Mantle.    —This  was  like  the  foregoing  cafe  of  Pedder, 

except  that  here,  die  fori  (the  voter)  was  twenty 
five  years  old.  It  was  the  mother's  till  he  came 
of  age,  and  the  ftcp-father,  fince  that  time,  re- 
ceived the  rents  for  his  ufe. 

Henry 

Field.      — The  afleffment  for  his  freehold  was  of  Tho- 
mas Field  his. elder  brother.     The  father  had 

been 
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been  dead  fome  years,    and  the  elder  brother  Afleflment 
managed  his  eftate,  (which  was  devifed  to  the  infancy, 
children  equally)  and  was  rated  for  the  whole,     * 
including  the  voter's  part  of  it.     Henry  came 
of  age  in  May  1783  j  but  this  was  unknown  to 
the  affeflbr  of  the  parifli. 

It  was  contended,  that  this  vote  ought  to  be 
allowed  upon  the  fame  principle  as  that  of  Ped- 
der  j  becaufe  the  time  of  the  voter's  taking  by 
the  devife,  ought,  for  this  purpofe,  to  be  reck- 
oned from  the  day  of  his  coming  of  age ;  which 
would  bring  the  cafe  within  the  exception  of 
the  aft. 

Good. 

The  Afleflment  was    thus :    "  Mr.  Bull —  Marriage. 
Thomas  Joyce"  (tenant).     The  voter  polled  for  ThomM ' 
his  wife's  eftate,  whom  he  married  a  very  fhort  Joyce. 
time  before  the  eleftion.     She  was  the  daughter 
of  one  Love,  from  whom  fhe  derived  the  eftate, 
and  came  of  age  within  two  years  before  the 
eledlion ;  and  at  the  fame  time  obtained  poflef- 
(ion  of  the  eftate  from  her  guardian  Mr.  Bull. 
He  had  married  Love's  widow ;  and  in  right  of 
his  wife  had  managed  the  eftate  of  the  voter's 
wife,  as  her  guardian,  till  her  coming  of  age,  and 
as  fuch  came  to  be  named  in  the  afleflment.  The 
voter  was  in  pofleflion  of  the  eftate  as  tenant  when 
the  rate  was  made,  and  before  his  marriage. 

Vol.  II.  M  m  Againft 
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AJfeffitient     Againft  the  vote  it  was  faid,  That  the  excep- 
Marriaft.  tlon  *n  C'1C  fecond  feftion  of  the  a£,  did  not 

V;  extend  to  this  cafe  5  becaufe  it  did  not  appear 

Joyce.  th**  r^e  tenement  had  been  aflefled  "  within 
two  years  next  before  the  cle&ion,  in  the  name 
of  rhe  perfon  through  whom  the  voter  claimed.'' 
That  he  claimed  nothing  through  Bull,  but  in 
right  of  his  wife,  and  (he  from  her  father.  And 
further,  that  Bull  had  an  intereft  perfonal  to* 
himfelf  in  the  eftate,  by  marrying  the  widow, 
who  was  intitled  to  dower ;  for  ibis  he  mud  be 
{bppofed  in  law  to  have  been  aflefled,  and  not  as 
guardian  of  his  wife's  daughter. 

On  the  other  fide  it  was  faid,  That  the  wife 
having  come  of  age  within  the  two  years,  and 
having  then  got  pofleflion  of  the  eftate  from  Mr. 
Bully  who  afted  as  her  guardian,  the  rating  of 
him  ought,  (confidently  with  the  former  deci- 
fions  of  the  Committee,  in  the  cafes  of  Pedder 
and  Field)  to  be  taken,  upon  an  equitable  con- 
ftruction  of  the  ftatute,  to  be  within  the  excep- 
tion. Bad. 

Ja.  Brafier — had  a  freehold  in  right  of  his  wife,  whom  be 
married  in  1780.  It  was  aflefled  in  the  name 
of  Mrs.  Brafier,  together  with  that  of  the  tenant. 
In  fupport  of  the  vote  it  was  faid,  That  as 
this  eftate  was  the  hufband's  only  in  right  of  its 
wife,  an  afleffment  in  her  name  with  the  tenant's, 
was  iaccording  to  the  ftatute,  an  afleflment  of 
9  the 


BEDFORDSHIRE,  1785.  $3* 

the  latter  as  tenant  to  the  owner-,  or,  if  this  point  Affeffinent 
fhould  fail,  the  Committee  (rather  than  ftrikejt  ^n^t 
off  a  vote  under  fuch  circumftances)  ought  to 
believe  the  entry  of  the  word  Mrs.  in  the  afleff- 
ment  a  miftake  for  Mr. 

In  objeftion  to  the  vote  it  was  faid,  That  the 
owner  defcribed  in  the  aft,  is  the  perfon  claiming 
to  vote ;  and  though  an  eftate  may  be  the  hus- 
band's in  right  of  his  wife,  (till  it  is  the  bufhand's 
eftate,  and  he  ought  to  be  afleffed  for  it. 

Bad. 

Richard  Stanyan  fucceeded  to  the  eftate  forDefcent. 
'which Tic  voted,  as  heir  at  law  to  a  Mrs.  Wag- ^^ 
ftaffe  who  died  more  than  two  years  before  the  Stanyan. 
eleftion  :  But  he  did  not  know  of  his  right  till 
within  a  year  before  it,  and  after  the  afleffment 
of  1783  was  made  out,  and  did  not  get  into 
'pofleflion  till  fome  months  afterwards;    which 
time  was  employed  in  making  out  his  title  to 
the  fatisfa&ion  of  the  tenants.     The  eftate  was 
afleffed  under  the  name  of  Mrs.  Wagflaffe. 

In  fupport  of  the  vote  it  was  contended,  That 
the  cafe  came  within  the  reafon  of  the  exception, 
for  cafes  of  defcent  within  a  year  bcfofe  the 
eleftion ;  the  voter  having  been  guilty  of  no  de- 
fault or  negleft:  That  it  refembled  the  cafe  be- 
fore determined,  with  refpeft  to  voters  who  had 
obtained  pofleflion  of  their  eftates  on  their 
coming  of  age,  though  intitled  to  them  many 
M  m  2  years 
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Afleflment years  before.     In  anfwer  to  which  it  was  faid, 

Ilichud  *  That  the  law  fuppofes  all  men  to  be  careful  of 

Stanyan.  xhc\r  own  interefts,  and  lends  no  aid  to  thofe 

who  are  not   lb;    that  the  voter  had  bad  an 

opportunity  of  appealing  againft  the  rate,  if  he 

had  thought  proper,  and  had  negle&ed  it. 

Bad. 
Evidence.  In  the  lifts  of  voters  obje&ed  to,  the  peri- 
tioner  had  ftated  as  the  caufe  of  objection  to  one, 
that  he  was  not  duly  affejfed,  as  the  only  caufe. 
The  fitting  member  produced  an  afieffment, 
which  was  alledged  to  apply  to  him,  in  which 
the  fum  charged  was  6  s.  $d\  and  the  petitioner 
endeavoured  to  fhew,  from  the  amount  of  die 
tax  compared  with  the  value  of  the  land,  (which 
was  alledged  to  be  under  40  j.)  that  this  affeff- 
ment  did  not  apply  to  the  freehold  defcribed  on 
the  poll  5  for  which  purpofe  it  was  neceffary  to 
inquire  into  the  value  of  the  eftate  fo  affeffed. 
The  fitting  member  oppofed  the  petitioner's 
right  to  make  this  inquiry,  on  the  ground  of  its 
opening  an  objeftion  to  the  value  of  the  free- 
hold, which  he  had  no  right  to  proceed  upon 
nowi  becaufe  he  had  not  dated  it  among  his 
heads  of  objc&ion  in  the  lifts.  In  anfwer  to 
this,  the  counfel  cited  a  cafe  in  the  Milborn 
Port  Committee  in  178 1,  which  was  thus:  cc  A 
witnefs  on  the  part  of  the  petitioner  was  called 
to  prove  agency  to  the  fitting  members,  by  or- 

dering 
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dering  treats  and  dinners  at  a  tavern,  and  paying  Afleffinent 
for  them  on  their  behalf.  The  counfel  for  the *  ./  ■* 
latter  obje&ed  to  this  evidence,  becaufe  there 
was  no  charge  of  Treating  in  the  petition,  and  it 
might  avoid  the  eledtion,  according  to  the  Treat- 
ing aft :— That  upon  a  trial  of  felony,  the  proof 
mufl  not  be  by  evidence  of  another  felony.  In 
a&ions  for  (tender,  when  matter  of  aggravation 
h  offered  by  proving  other  flander  than  that  de- 
clared upon,  it  is  never  permitted  to  give  evi- 
dence of  fuch  (lander  as  would  furnifli  another 
fubjlantive  caufe  of  a&ionj  becaufe  a  man  is  not 
to  be  tried  upon  any  other  charge  than  is  alledged 
againft  him.  On  the  other  hand  it  was  obferved, 
That  the  Committee  need  not  apply  the  evidence 
further  than  the  counfel  urged  it,  i.  e.  to  prove 
agency  between  the  parties.  But  further,  they 
faid,  Treating  was  one  fpecies  of  bribery,  and 
their  petition  contained  a  direct  and  principal 
charge  as  to  that.  Upon  which  the  Com- 
mittee refolved,  That  the  counfel  might  pro- 
duce the  evidence  to  prove  the  agency  V     After 

dating 

*  I  was  prefent  in  this  Committee  when  the  above  queftion 
arofe.  After  the  refolution  was  communicated,  the  counfel 
for  the  fitting  members  faid,  That  the  petitioner  could  not 
abfolve  the  Committee  from  adminiftering  the  law  according 
to  their  oaths,  if  the  material  fads  (hould  appear  in  evidence 
before  them. 

It  was  there  mentioned  in  the  courfe  of  the  argument,  that 

in  the  firft  j*tition  prefented  on  the  Worccfter  election  of 

Mm  3  1773, 
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Aflcflrocnt  dating  this  cafe,  they  admitted  likewiie,  that 

Evidence!  ^  on  t^ic"ir  i*10!11"?  ^  A*0^  be  found  that 
the  freehold  were  under  value,  they  could  not 
avail  themfelves  of  it  in  any  other  way,  than  as 
tending  to  eftablifli  the  obje&ion  fpecificd  in  the 
lift :  But  thus  far  they  claimed  a  right  to  make 
the  inquiry  into  the  value. 

The  Committee  deliberated  on  the  point,  and 
delivered  their  opinion,  That  the  petitioner  might 
profecute  the  inquiry,  for  the  purpefe  of  afcertaimxg 
the  que/Hon  arijmg  upon  the  affejfment* 

1 7 73 1  a  charge  againft  the  fitting  member  for  treating,  had 
been  omitted ;  and  that  afterwards,  upon  a  eonfultation  hid 
with  the  petitioner's  counfel,  a  fupplemental  petition  w» 
prefented,  chiefly  for  the  purpofe  of  fetting  forth  that  charge; 
Jrom  an  opinion  entertained  by  them,  that  a  felec"*  committee 
would  not  allow  the  petitioner  to  give  evidence  of  it,  if  it 
lhould  not  have  been  made  a  fubftantive  charge  in  the  peti- 
tion. I  have  read  thefe  petitions  in  the  Journal,  (See  34 
Journ.  400  and  425,  January  20  and  31,  1774)  the  contents 
of  which  are  according  to  the  above  ftatement  of  them. 
The  firft  is  by  the  unfuccefsful  candidate :  The  fecond  by  the 
freemen  in  his  intereft,  containing  no  other  fobftantbc 
charge  than  that  of  treating. 


CRICK- 


[    5*5    ) 


[CRICKLADE  ASSESSMENTS.] 

Decifions  of  the  Cricklade  Committee,  under 
their  Conftru&ion  of  the  Afleffment  Ad,  20 
Geo.  III.  ch.  17. 

I  place  the  following  cafes  (though  fo  few  in 
number)  by  themfelves,  becaufe  depending  on 
the  different  rules  of  conftru&ion,  by  which  this 
Committee  were  led  to  form  a  judgment  of  the 
above  ftatute,  differently  from  that  of  Bedford* 
(hire.     The  different  decifions  in  thefe  commit- 
tees of  fome  cafes  apparently  the  fame,  might 
appear  contradictory,  if  they  were  to  be  read  as 
correfponding   judgments  of   the  fame  cafes. 
Whereas,  the  only  difference  between  them  was 
the  firft  and  fundamental  one,  upon  the  general 
conftru&ion  of  the  aft.     The  particular  deci- 
fions. upon  the  votes,  are  to  be  confidered  as 
corollaries  from  and  dependent  upon  that :  And 
they  are  therefore,  in  truth,  neither  an  affirm- 
ance of  each  other,  where  they  feem  to  agree, 
nor  the  contrary,  where  they  may  feem  to  differ. 
This  fubjeft  received  the  confiderarion  of  the 
Cricklade  Committee,  fome  days  before,  the  rc- 
folution  upon  it  in  that  of  Bedfordfhire.     It  was 
M  m  4  treated 


« 
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Cricklade  treated  in  the  fame  manner  in  both,  and  the 
i  "rc^fame  arguments  were  employed  by  the  counfel. 
In  this  obfervation  likewife  the  Buckinghamfhirc 
cafe  may  be  included.  I  fhall  therefore  only 
date  the  cafe  and  refolution,  conformably  to  the 
method  I  have  followed  upon  all  queftions  that 
have  been  decided  in  thefe  different  ele£tk>ns  in 
the  fame  fhape,  for  the  fecond  or  third  rime, 
It  happened  tooy  that  fome  of  the  fame  counfd 
were  engaged  in  all  the  three  here  prefented  to 
the  reader :  So  that  it  can  hardly  be  fuppofed 
that  they  took  a  different  courfe  of  argument 
in  any  of  them. 

The  queftion  here  arofe  after  the  cafe  of  the 
fitting  members  had  been  opened,  upon  the  firft 
obje&ion  taken  by  their  counfel ;  which  was  to 
the  vote  of  a  freeholder  of  die  parilh  of  Afhton 
Keines.  No  cafe  had  occurred  before,  that 
made  it  abfolutely  neceffary  to  enter  upon  the 
conftrudtion  of  the  ftatute  -,  but  it  was  thought 
fo  in  this.  The  fitting  member's  counfel  here 
contended  for  that  conftru&ion,  which  in  the 
Bedfordshire  cafe  was  afterwards  maintained  on 
the  part  of  Lord  Ongley $  infilling  upon  an  ad- 
herence to  the  form  direded  by  the  ftatute. 

The  Committee  refolved, 

That  Juch  freeholders  as  were  ajfejfed  far  tbt> 
fremifes  in  refpett  of  which  they  claimed  to  vote, 

tithe? 
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either  in  their  own  names,  or  in  the  names  of  their  Cricklade 

Afleflment 

tenants  aflualfy  occupying  the  fame  as  tenants  of.        _, 
fuch  freeholders,  were  intitled  to  vote  at  the  late 
tleftion  for  the  borough  of  Cricklade. 

In  the  abovementioned  rate  of  Afhton  Keines,  , 

there  were  many  names  (landing  fingly,  with  the 
fums  for  which  they  were  charged  fet  oppofite 
to  them ;  by  which  the  perfons  aflefled  were  not 
defcribed  to  be  either  landlords  or  tenants.  It 
was  faid  by  the  party  objecting,  That  the  rate 
itfelf  was  fufficient  evidence  of  the  objection, 
according  to  the  above  refolution.  On  the  other 
fide,  it  was  faid  to  be  neceflary  to  go  further  in 
proof  of  the  obje&ion,  by  calling  the  aflfeflbrs 
to  explain  who  the  perfons  aflefled  were;  becaufe 
the  names  (landing  alone  fhould  be  prefumed  to 
be  thole  of  the  owners,  and  then  the  afleflment 
would  be  proper. 

The  Committee  refolved, 

That  the  party  who  wifhed  to  fubftantiate  a  vote 
included  in  the  Afhton  Keines  ajfefjment,  fhould  pro- 
duce the  ajfejfor. 

Jacob  and  Broom  Pinnegar,    an  uncle  andJ-.^B. 
nephew,  held  an  eftate  in  common,  for  which  limcgar# 
they  voted.     It  was  rated  thus:    "  The  Mr. 
Pinnegars." 

This  was  held  a  good  afleflment  of  each. 

Robert 
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Crickkde  Robert  Hapgood  voted  for  a  freehold  occu- 
A^^pied  by  W.  Hill.  The  voter  and  his  brother 
Robert  James  had  two  houfes  adjoining  together,  let  by 
Hapgood,  tkem  ^  Qne  tenemcnt  to  jjill :  But  the  rate  was 

thus*  «  James  Hapgood— W.  Hill." 

Bad. 

W.Jacobs— was  rated  together  with  fix  other  perfons,  all 
in  the  occupation  of  their  premifes,  in  one^joint 
fum  of  £.5  12^  the  whole  feven  being  braced 
together  in  a  circumflex  oppofitc  to  that  fum. 

Good. 

WnuPricc— voted  for  a  freehold  in  the  poffef&on  of  Rich- 
ard Bibbins.  The  voter's  name  was  not  in  the 
<  rate ;  but  that  of  Dibbins  was,  as  tenant  to  S, 
Price.  The  counfel  in  fupport  of  the  vote 
offered  to  prove  by  the  affeffor,  that  he  was 
tenant  to  the  voter,  and  not  to  S.  Price.  This 
was  obje&ed  to  on  the  other  fide,  and  the  refo- 
lution  (in  p.  536)  was  held  up  as  conclufive 
againft  it. 

The  Committee  would  not  receive  the  evi- 
dence, and  held  the  voter  not  to  be  duly  affefled. 

J.Munday— voted  for  land  occupied  by  William  Lewis. 
The  name  of  William  Munday  with  W.  Lewis 
as  his  tenant,  was  in  the  afleffment:  And  the 
counfel  for  the  vote  offered  to  prove  that  there 

was 
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>  was  no  William  Munday  in  the  parifh,  and  con-  Cricklade 
fcqucntly  that  James  muft  have  been  the  perfon .  e^a>cpf 
intended. 

But  this  evidence  Was  oppofed  on  the  other 
(ide,  and  refufed  by  the  Committee, 

William  Kempe  voted  for  a  freehold  which  W.£einp* 
belonged  to  him  as  fchoolmafter  of  Lineham. 
The  affeflment  was  of  "  The  fchoolmafter  of 
JLineham/' 

Qoop. 

[In  the  Buckinghamfhire  cafe,  the  queftion  Bucldng- 
on  this  aft  was  argued  on  the  fourth  day  of  thcham*uie' 
trial.     That  Committee  refolved, 

That  it  is  not  necejfary  that  the  name  of  the  owner 
Jbould  appear  upon  the  rate* 

This  was  the  only  refolution  pafied  by  them 
upon  this  law ;  the  trial  ending  three  days  after, 
and  no  particular  cafe  of  affeflment  having  re- 
quired a  decifion,  except  upon  thofe  points  of 
evidence  mentioned  in  p.  516.] 


IV.  Cases 
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IV.  Cases  of  Personal  Disqualifi- 
cations, 


Not  tycar  J.  Frefhwatcr  was  obje&ed  to  by  the  petitioner 
SJu  under  thefe  circumftances :  He  purchafcd  his  free- 
'hold  on  the  26  th  of  April  178  3,  having  then  for  the 
firft  time  bargained  for  it.  The  conveyance  was 
,not  executed  till  the  beginning  of  IVlay  follow- 
ing. His  bargain  gave  him  the  eftate  from  the 
Lady-day  preceding  the  purchafe,  and  he  en- 
joyed it  accordingly;  and  the  feller  paid  no  taxes, 
and  derived  no  profit  from  it  after  that  day. 
This  ele&ion  began  April  7,  1784,  and  the  re- 
turn was  made  on  the  1 9th  following. 

This  cafe  being  fatisfa&orily  proved,  the 
counfel  for  the  fitting  member  gave  up  the  vote, 
admitting  it  to  be 

Bad, 

W.  Smith  — had  been  in  poflfeflion  of  his  freehold  more 
than  a  year  before  the  eledion,  under  a  contract 
for  the  purchafe  of  as  long  (landing :  But  all 
the  purchafe  money  was  not  paid,  nor  was  the 
conveyance  executed  by  the  feller,  till  fix  months 
before  the  eledtton.  Good. 

Thomas 
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Thomas  Shepherd  fucceeded  to  his  freehold  Not  ayear 
as  one  of  the  bailiffs  of  Bedford,  in  right  of  that  jjJ^J0 
office,   upon   the  death  of  the  laft  incumbent*-  -y--J 
within  a  few  months  before  the  ele&ion  *.     The  shepherd. 
only  objedtions  dated  in  the  lifts  againft  his  vote 
were,   the  want  of  due  afTefTment   and  being 
under  value,  which  being  confidered  as  not  efta- 
bltfhed,  the  vote  was  held 

Good. 

Thomas  Barringer  was  obje&ed  to  by  theDifquaL 
fitting  member  as  being  a  collector  of  the  duties  °fficc# 
on  houfes  and  windows,  under  the  difqualifying  Thomas 
ftat.  22  Geo.  III.  ch.  41,  which  excludes  Ac*™*6* 
vote  of  "  any  fiirveyor,  collector,  comptroller, 
infpe&or,  officer,  or  other  perfon  employed  in 
coUe&ing,  managing,  or  receiving  the  duties  on 
windows  or  houfes." 

In  order  to  underftand  this  fubjeft,  it  is  necef- 
lary  to  refer  to  the  ftat.  £0  Geo.  II.  ch.  3,  by 
which  all  former  duties  upon  houfes  and  windows 
were  repealed,  and  new  ones  impofed,  with  new 
powers  and  a  new  mode  of  colleftion  added. 
The  following  feftions  of  the  ftatute  are  the 
moll:  material  to  this  point. 

Seft.  6,  enafts,  That  all  the  commiflioners  of 
ihe  land  tax  for  the  year  1747,  or  who  Ihould 

#  See  p.  368. 
.  :  there- 
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Difqud.  thereafter  be  appointed  commiffioners  of  the  land 
>  ^*  tax,  fhould  be  commiffioners  for  putting  in  exe- 
^J1*3  cution  that  aft;  which  faid  commiffioners  are 
direfted  to  meet  together  at  the  moftufual  place 
within  their  counties,  &c.  on  or  before  the  18th 
of  April,  1747,  and  in  like  manner  to  meet 
yearly  at  the  appointed  times  of  the  land  tax 
meetings,  and  to  divide  themfelves  for  the  exe- 
cution of  the  aft,  in  hundreds,  &c.  within  their 
limits,  in  fuch  manner  as  to  them  fhall  fecm 
meet;  and  to  direft  their  precepts  to  fuch  inha- 
bitants and  fuch  number  of  them  .as  they  Hull 
think  mod  convenient  to  be  prefentors  and 
affefibrs,  requiring  them  to  appear  before  the 
commiffioners,  at  fuch  time  and  place  as  they 
fhall  appoint,  not  exceeding  ten  days;  and  at 
fuch  their  appearances,  to  read  to  them  the  fcvc- 
ral  rates  and  duties  in  the  aft  mentioned,  and 
openly  declare  the  efFeft  of  their  charge  unto 
diem,  and  how  they  ought  to  make  their  certi- 
ficates and  affeflments  according  to  the  feveral 
rates  aforefaid  ;  and  then  to  prefix  another  day 
for  the  faid  perfons  to  appear  before  the  com- 
miffioners, and  bring  in  their  certificates  in 
writing  under  their  hands,  to  be  verified  upon 
their  oaths,  of  every  dwelling  houfe  inhabited 
and  charged  by  this  aft,  within  the  limits  of 
thofe  places  for  which  they  are  to  aft ;  and  of 
the  number  of  windows,  &c.  and  of  the  feveral 

fums 
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fums  of  money,  &c.   without  Concealment  orDifquaL 
favor ;  upon  pain  of  forfeiture  of  any  fum  not ,    ***    . 
'  exceeding  five  pounds,  nor  lefs  than  forty  fhil-  Thomas 
lings:  And  alfo  then  to  return  the  names  of  two        *er* 
or  more  able  and  fuflicient  perfons,  within  the 
bounds  of  limits  of  thofe  parifhes  or  places  where 
they  (hall  bt  aflfeflfors  refpeftively,  to  be  collec- 
tors of  the  feveral  rates  and  duties  granted  to 
his  majefty  by  this  aft  $  for  whofe  paying  to  the 
receiver  general  fuch  money  as  they  (hall  be 
charged  withall,  the  parilh  or  •place  by  whom 
they  are  fo  employed  (hall  bt  anfwerable :  And 
every  afleflbr  fo  appointed  lhall,  before  he  take 
upon  him  the  execution  of  the  faid  employment, 
take  the  oaths  of  allegiance  and  fupremacy. 

By  feft.  7,  the  particular  duty  of  the  colkftors 
is  prefcribed  to  them,  and  they  are  required  tq^ 
pay  over  their  receipts  to  the  receiver  general, 
his  deputy  or  deputies. 

In  feft.  9,  the  collectors  are  injoined  and  re- 
quired to  colleft  and  pay,  &c.  under  the  feveral 
penalties  and  forfeitures  in  the  aft  provided. 

Seft.  30,  impowers  the  lords  of  the  treqfury 
to  appoint  furveyors  and  infpelfors  for  examining 
and  controlling  the  affeflments  and  certificates 
of  the  colleftors,  with  full  powers  for  the  above 
purpofes. 

Seft.  43,  impowers  them  to  gi  *j  falaries  to 
the  furveyors  and  other  officers  for  their  fervice.- 

*  The 
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DifqaaL        The  material  parts  of  ftat.  20  Geo.  II.  ch.  jj 
«,    c^    ,  are  preferved  in  the  fubfcquent  afts,  by  which 
Thomas    the  fame  dudes  have  been  continued  or  extended. 
*     By  feft.  2,  of  22  Geo.  III.  ch.  41,  it  is  pro- 
vided, That  nothing  iij  the  aft  fhall  extend  to 
any  perfon  or  perfons,  for  or  by  reafon  of  his 
qy  their  being  a  commifiioner  or  commiffioners 
of  the  land  tax,  or  for  or  by  reafon  of  his  or 
their  afting  by  or  under  the  appointment  of  fuch 
commiffioners  of  the  land  tax,  for  the  purpofe  of 
affeffing   levying;  collecting   receiving   or   ma- 
naging the  land  tax,  or  any  other  rates  or  duties 
already  granted  or  impofed,  or  which  fhall  here- 
after be  granted  or  impofed  by  authority  of  par- 
liament.    The  third  feftion  provides  for  the  ex- 
ception of  offices  held  by  patent  for  a  freehold 
'    term ;  and  the  fourth  contains  Ian  exception  of 
"  any  perfon  who  fhall  refign  his  office  or  em- 
ployment on  or  before  the  iftof  Auguft,  1782." 
The  objection  to  the  vote  was  fupported 
by  the  following  arguments  of  the  counfel 
for  Lord  Ongley. 
The  deciared  intent  of  this  aft  was  to  reduce 
the  influence  of  government  in  eleftions,    by 
annihilating  the  votes  of  all  thofe  perfons  who 
held  offices  or  fituations,  in  which  that  influence 
is  likely  to  direct  them.     The  aft  confiders  in 
this  charafter,  and  cxprefsly  excludes  from  voting 
a  colkttor  of  the  window  tax,  which  office  the 

voter 
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Voter  holds.   It  has  likewife  the  following  general  DifqaaL 
and  comprehenfive  words,  "  or  other  per/on  em-  t    °^    M 
ployed  in  collecting  the  duties,  &c."     So  that  Thomas 
if  it  could  be  fuppofed  that  the  word  cclle£lor>   arnn8er* 
as  it  ftands,  was  intended  for  an  officer  of  a  dif- 
ferent defcription  from  thofe  commonly  called 
colleftors,  ftill  the  voter  would  be  within  the 
terms  of  the  difqualification,  as  a  per/on  employed 
in  colleRing  the  duty.     It  muft  therefore  be  fhewh, 
that  there  is  fomething  in  the  aft  inconfiftent* 
with  itfelf,  if  fuch  perfon  is  not  to  be  difquali- 
fied.     It  may  perhaps  be  argued,  that  the  pro- 
vifo  in  the  fecond  feftion  will  have  this  effeft  5 
by  which,  perfons  afting  under  the  appointment 
of  the  commiffioners  of  the  land  tax,  arc  ex- 
cepted out  of  the  claufe  of  difqualification*     If 
the  fafts  warranted  it,  this  would  be  a  drained 
conftruftion,,  to  repeal  an  enafting  claufe  of  a 
ftatute  by  a  provifo ;  %  a  mode  of  conftruftion 
which  is  to  be  rejefted. 

But  the  cafe  will  not  admit  of  this  argument, 
for  the  colleftor  is  not  appointed  by  the  com- 
miffioners of  the  land  tax.  Although  the  fame 
persons  are  commiffioners  of  both  taxes,  and 
may  tranfaft  the  bufinefs  of  both  at  the  fame 
meetings,  they  aft  in  feveral  capacities  in  each 
refpeftively.  When  they  proceed  upon  the 
bufinefs  of  the  window  tax,  they  ftile  themfelves 
commiffioners  for  that  duty,  and  not  of  the  land 

Vol*  II.  N  n  tax*- 
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DtfqaaL  tax.  Juft  fo,  if  the  fame  perfons  happened  to  be 
^  ***  M  the  commiffioners  of  the  cuftoms  and  excite  at 
Thomas  the  fame  time,  they  would  not  a£t  as  commif- 
■nrnnger.  £oncrs  Q£  ^  cuftoms,  }n  thc  affairs  of  the  excifc. 

Penalties  are  annexed  to  their  a&ing  without 
qualifying.  Now  if  an  aftion  were  brought  for 
the  penalty,  the  declaration  would  ftate  that  they 
afted  as  commiffioners  of  the  window  tax>  or 
elfe  the  penalty  would  not  be  recovered. 

The  Chancellor  and  Judges  are  truftees  of  the 
Britifli  Mufeum :  The  fame  perfons  are  Gover- 
nors of  Greenwich  Hofpital.  It  might  as  wdl 
be  argued,  that  they  would  ad  as  Truftees  ef 
the  Mufeum,  in  any  matter  relating  to  the  govern- 
ment of  the  Hofpital. 

The  only  expreflion  that  feems  to  give  that 

fenfc  which  the  other  fide  would  put  upon  this 

provifo,  is  in  the  exception  of  perfons  appointed 

by  the  commiffioners  of  the  land  tax,  for  the 

purpofes  of  the  land  tax  or  of  any  other  rates  er 

duties.    But  the  preceding  fentence  reftrains  it  to 

the  commiffioners  cf  the  land  tax,  and  plainly  corw 

trolls  the  meaning  of  the  words  following  them. 

Further,  it  was  neccfiary  to  add  them  on  account 

of  the  other  rares  which  are  managed  by  the 

commiffioners  of  the  land  tax,  as  fuch— as  the 

place  tax,  and  (a  little  before  this  aft  paffed)  the 

fervant's  tax.     This  latter  tax  had  been  about 

that  time  put  under  a  new  regulation,  and  the 

managc- 
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management  of  it  taken  from  die  land  tax  board  DifqnaL 
to  that  of  the  excife.    No  other  reafon  could  be  ^      *  ^ 
giyen  for  inferring  thefe  words,  but  that  arifing  ^hopas 
from  this  circumftance.    The  mode  of  collecting 
the  land  tax  being  fuch  as  to  admit  of  very  little 
of  the  influerice  of  government  upon  thofe  con- 
cerned in  it,   it  was  thought  proper  to  rn^k? 
them  an  exception  j   and  to  extend  it  to  any 
other  branches  of  the  revenue  depending  on  the 
Jam  management:  But  it  extends  no  further. 
The  tax  on  houfes  and  windows  is  independent 
of  the  authority  of  the  land  tax  commifiionprs,.    * 
and  has  commiffioners  for  itfelf,   and  diftinft 
officers  throughout. 

Tfce  &&ual  ftate  of  die  management  of  thefe  * 
taxes  in  the  city  of  London,  is  a  clear  illuftration 
of  the  foregoing  arguments.  There,  the  fame 
perfons^re  not  the  commiflioners  of  both  duties, 
as  in  other  places,  but  differently  conftituted* 
and  a  different  qualification  is  required  in  order 
to  aft  as  a  commiffioner  of  the  window  tax  from 
that  of  the  land  tax.  The  fame  regulation 
might  be  made  all  over  the  kingdom.  The  acci- 
dental connexion  of  the  two  charafters  can  fur- 
nifh  no  fubftantial  ground  for  determining  the 
extent  and  effedt  of  the  law. 

The  counfel  for  Mr.  St.  John  ufed  the 
following  arguments  in  fupport  of  the  vote, 

N  n  a  It 
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Difqual.       It  is  admitted  that  the  end  of  the  ftatute  in 

P°"**    j  queftion,  was  to  abridge  the  influence  of  govern- 

Thomas    ment  in  ele&ions,  by  cutting  off  the  votes  of 

^perfons   lying  under  that  influence;    and  the 

means  of  its  operation  on  individuals  are  violent, 

by  depriving  them  of  a  valuable  franchife,  and 

of  the  ufe  of  a  private  right.     Therefore,  in 

order  to  give  effeft  to  the  law,  the  conftru&ion 

of  it  ought  not  to  be  carried  farther  in  any 

doubtful  parts,  than  to  lay  the  reftraint  on  fucb 

perfohs  only. 

The  faving  claufe  of  the  ftatute,  and  the  na- 
ture of  the  office  of  collettors  of  the  window 
tax,  will  (hew  that  it  could  not?  be  intended  to 
exclude  them  from  voting.  The  a£t,  when 
fpeaking  of  commifficners  cf  the  land  tax,  means 
to  include  the  whole  of  their  office,  and  to  ufe 
the  words  in  the  common  application  of  them  to 
all  the  feveral  branches  of  their  duty.  Com- 
miflioners  of  the  land  tax  are  always  appointed 
to  manage  the  window  and  houfe  tax,  as  well  as 
the  place  tax ;  for  which  reafon,  the  fecond  fec- 
tion  involves  them  altogether,  and  makes  only 
one  clafs  of  the  feveral  perfons,  whofe  appoint- 
ment depends  on  the  fame  authority ;  for  in  this 
manner  the  end  of  the  act  was  thought  to  be 
fufficicntly  anfwercd.  The  mode  of  managing 
thefe  brancnes  of  the  revenue  not  being  thought 
(as  the  counfel  on  the  other  fide  allow)  to  render 

the 
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the  perfons  employed   in   them  dependent  on  DifquaL 
government.     If  the  aft  had  not,  intended  this,  v    cc*    , 
h  would  hardly  have  ufed  the  plutal  words  any  Thomas* 
ether  duties ;  when,  according  to  the  other  con- 
ftruftion,  thefe  words  include  the  place  tax  only. 
It  is  faid  on  the  other  fide,  that  this  is  zftrained 
conftruftion ;  but  it  is  the  mod  confonant  to  the 
lpirit  and  end  of  the  aft,  and  within  the  exprefs 
words  of  the  fecond  feftion.     They  fay  a  pro- 
vifo  ought  not  to  be  conftrued  fo  as  to  repeal  an 
aft:  But  this  is  no  repeal;  it  is  only  a  limita- 
tion, which  is  always  the  effeft  of  a  provifo  in 
ftatutes ;  that  general  provifions  may  not  have 
too  extenfive  an  operation,  where  the  general 
words  ufed  might  otherwife  letfd  to  it. 

An  argument  might  be  urged  from  the  order 
in  which  the  aft  clafles  the  feveral  perfons  enu- 
merated, in  the  management  of  the  window  tax, 
when  the  nature  of  a  coileftor's  office  and  ap- 
pointment is  confidered.  It  begins  with  xhtfur- 
veyori  next  to  which  comes  the  coIkffor-,  and 
after  that  come  comptroller,  injpetfor^  officer.  Yet 
the  perfons  generally  called  collectors,  and  hold- 
ing the  office:  poffeiled  by  the  voter,  are  of  an 
inferior  raink  in  this  department  both  to  comp- 
trollers and  infpeftors.  .  Hence  it.  might  be  .in- 
ferred^ that  the  legifiature  had  .in  view  feme 
other  defcription  of  perfons  than  thefe,  (probably 
the  receivers,  or.furveyprs  and  infpeftors,  who 
:  N  n  3  are 
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Vftfr*.  are  appointed  and  paid  by  the  treafary)  to  whom 
?ffc^    *  it  gave  this  name  of  colle&ors. 
Thomas        The  nature  of  the  office  fhews  that  it  could 
^ir^cr-not  have  been  a  fubjeft  in  the  contemplation  of 
thofe  who  framed  the  ftatute.     It  is  not  lucra- 
tive, but  burthenfome ;  it  is  not  under  the  ap- 
pointment of  government,  new  fought  for  by  the 
perfons  bearing  it,  but  impofed  on  diem;  and 
they  are  obliged  to  execute  it,  or  they  may  be 
punched.     The  ftat.  20  Geo,  II.  ch.  3,  feft.  6, 
defcribes  the  manner  of  appointing  collectors, 
which  is  more  in  the  manner  of  parifh  offices, 
than  of  appointments  under  government.  Thofe 
officers  who  receive  their  places  from  die  trea- 
fury,  as  the  furveyors  and  infpedors,  are  paid 
by  a  falary  from  the  treafury.     But  collefton 
have  none :  Their  fmall  profit  arifing  from  a 
per-centage  on  the  revenue,  is  too  inconfiderable 
to  repay  their  labour  in  the  collection. 

The  fourth  fedtion  of  the  difqualifying  ad  is 
a  ftrong  confirmation  of  the  foregoing  argument. 
It  preferves  the  rights  of  thofe  who  ftiall  refign 
their  offices  before  a  certain  day.  This  is  a 
convincing  proof  that  none  were  intended  to  be 
difqualified,  but  thofe  who  held  offices  worth 
.holding,  and  which  might  be  refigned.  But 
colledtors  of  the  window  tax  cannot  refign  their 
offices,  which  they  are  compelled,  and  in  general 
ftgainft  their  inclination,  to  execute.    If  in  any 

fubfequefit 
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fnbfequent  a&  for  the  colle&ion  of  this  duty,  the  DifquaL 
method  of  appointing  and  paying  the  colle&ors  ^ 


fbould  be  altetedj  if  they  fliould  receive  their  ap-  2?°P,i 
pointment  and  pay  from  the  treafury,  and  both 
were  to  become  lucrative,  in  fuch  cafe  it  would 
be  reafonable  ro  include  them  among  the  perfons 
difqualified.  But  in  the  prefent  cafe,  fuch  a  con- 
ftrudtion  would  pervert  the  defign  of  the  legiflature. 

The  Committee  determined,  That  the  voter 
was  not  difqualified  *. 

The  foregoing  argument  was  introduced  by 
an  objection  made  on  the  part  of  the  petitioner, 
to  the  evidence  offered  by  the  fitting  member 
to  prove  his  objeftion  to  Thomas  Barringer, 
viz.  that  he  was  a  colle&or  of  the  window  tax. 
After  the  Committee  had  deliberated,  the  chair- 
man informed  the  counfel  that  they  had  nega- 
tived the  following  motion,  viz. 

That  any  collectors  or  ajejfors,  appointed  by  or 
offing  under  the  commifficners  bf  the  land  tax> 

*  The  above  determination  was  of  great  importance  to 
the  parties  in  this  caufe,  as  the  objection  was  faid  to  extend 
€0  ;i  perfons. 

It  is  curious  to  obferve  in  the  progrefs  of  a  law  made 
againft  the  inclinations  of  a  minifter,  and  in  order  to  leffen 
the  influence  of  all  fucceeding  minifters,  a  party  fupporting 
the  adminiftration  contending  for  the  moft  extcnfive  effect  of 
the  law,  and  the*  reftridion  of  it  maintained  by  the  party  in 
oppofition ;  as  it  happened  in  this  inftancc. 

N  n  4  whether 
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Difqual.  whether  afting  as  Jucb,  or  as  commiffioners  for  tbt 

P    **    ,  management  of  the  duties  on  hcujes  and  windows, 

Thomas    or  for  the  management  of  any  other  rates  or  duties 

^'impojed  or  to  be  impofed  by  parliament,  are  difqua- 

lified  from  voting  at  elections  of  members  tojervem 

parliament. 

.  [In  the  Buckinghamlhire  Committee,  the 
above  objection  was  made  in  the  fame  manner  by 
the  petitioner  there,  and  received  a  (imilar  dc* 
termination.] 

J».  Arch  —was  objected  to  by  the  petitioner,  as  being  a 
fubdiftributor  of  ftamps. 

The  words  of  the  difqualifying  aft  on  which 
the  objeftion  was  founded,  are  the  following: 
<c  Any  commiftioner,  officer,  or* other  perfon 
concerned  or  employed  in  collefting,  receiving, 
or  managing  any  of  the  duties  on  (lamped  vel- 
lum parchment  and  paper;  nor  any  perfon  ap- 
pointed by  the  commiflioners  for  diftributing  of 
(lamps." 

The  voter  had  been  appointed  by  the 
diftributor  of  ftamps  for  the  county,  a  fubdif- 
tributor for  the  diftrift  of  Shefrbrd.  The  nature 
of  the  appointment  is  this,  as  it  was  related  in 
the  evidence  of  Mr.  Leach,  the  diftributor  for 
Eedfordfhi.e.  The  diftributor  appoints  whom 
fie  pleafes,  as  his  afliftams  in  the  diftrjbution, 

for 
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for  the  convenience  of  colle&ing  the  revenue;  TOfijral* 
by  the  diredtion  of  the  board  of  Commiflioncrs;/.    .      _f 


and-  makes  a  return  to  them  of  their  names  once  J*  Aiclu 
a  year.  But  the  Commiflioners  exercife  no 
controll  over  them  ;  though  if  they  were  to  dis- 
approve of  any  perfon  fo  appointed,  the  diftri- 
butor  would  remove  him.  But  this  would  be 
by  his  own  authority.  The  diftributor  is  an- 
Iwerable  for  what  money  the  fubdiftributors  re- 
ceive, and  they  to  him.  The  profit  of  the  ap- 
pointment to  the  fubdiftributors,  is  2I.  10s.  per 
cent,  on  the  money  colledted  by  them ;  to  the 
former  5 1.  per  cent. 

The  fubdiftributors  likewifc  make  out  licences . 
for  carts,  waggons,,  and  horfes,  and  fign  them 
with  their  own  names. 

The  objection  to  the  voter  was  fupported  by 
the  following  arguments : 

The  defign  of  this  law  being  to  diminifh  the 
influence  of  government  in  eledtions,  the  con- 
ftrudlion  of  it  ought  to  be  fuch  as  beft  to  ad- 
vance this  defign,  which  was  thought  fo  reme- 
dial to  the  confticution.  If  peiloris  in  the  fitua- 
tion  of  the  voter  are  neceflai  liy  fubjedt  to  that 
influence,  they  come  within  the  fcope  of  the  fta- 
tute ;  and  certainly  the  expreflions  of  it,  include , 
them  by  name. 

Now  the  appointment  under  which  the  voter ; 
fl&s,   renders  him  dependent  upon  the  perfon 

appointing 
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Difyl    appointing  him,  (an  immediate  fervant  of  go- 
>  ,  veramcnt)  as  far  as  the  profit  of  Ac  place  «- 

J.  Aack  tends,  which  muft  necefiarily  be  advantageous 
to  the  officer.  And  though  he  is  not  immedi- 
ately appointed  by  government,  his  fituadon  is 
in  effedt  the  fame ;  becaufe  if  the  Commiffionm 
were  to  difapprove  of  him,  he  would  be  re* 
moved.  Nor  is  it  likely  that  the  board  would 
require  to  have  the  names  of  the  fubdiftributois 
returned  to  them,  but  for  the  purpofe  of  approv- 
ing or  reje&ing  them.  They  are  fikewife  tn- 
fwerable  to  government  for  the  money  they  cot 
left,  as  well  as  to  the  diftributor.  Under  thefe 
cifcumftanoes  it  cannot  be  doubted,  whether  they 
ate  fttojeft  to  the  influence  of  government. 

The  words  of  the  aft,  <c  perfon  employed 
in  coUe&ng,  &c."  direftly  include  the  voter. 
If  tfny  argument  can  poflibly  arife  upon  the 
words,  it  can  only  be  from  the  redundancy  of 
the  expreflion  following,  in  which  perfons  op* 
p&btUd  by  the  Commiflioners  are  particularly  de- 
fcribed ;  as  if  the  fituation  of  perfons  in  this  and 
the  former  defcription  were  different.  The  lat- 
ter part  of  this  ciaufe  was  perhaps  unneceffary  -t 
however  it  can  only  have  been  inferted  from  ex- 
treme caution :  And  it  would  be  moft  abfurd  to 
turn  it  to  an  effeft  diredlly  contrary  to  the  plain 
intent;  which  is  to  pointed  and  ftrong  in  the 
firft  words,  as  to  require  no  obfervation. 

If 
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If  this  claufe  were  conftrued  not  to  extend  to  DiiqoaL 

Office* 

this  clafs  of  perfons,  the  efFeft  of  it  would  be  t 
very  trifling.  It  would  only  difqualify  one  per- J-  Afdu 
fon  in  each  county,  viz.  the  diftributor;  and 
even  this  might  be  rendered  nugatory.  For  if 
the  Commiflioners  fhould  choofe  to  defeat  the 
aft,  they  need  only  appoint  one  diftributor  for 
the  whole  kingdom,  who  by  appointing  all  others 
ift  his  own  name  as  fubdiftributors,  would  in  this 
cafe  exempt  them  from  the  intended  difquali- 
fication. 

The  following  arguments  were  tiled  on  the 
other  fide. 

*  Laws  introducing  penalties,  are  to  be  con- 
ftrued ftridtty ;  and  any  doubtful  expreffions  in 
diem  are  to  be  conftrued  favourably  to  the  party. 
If  the  Committee  fhould  decide  the  voter  to  be 
disqualified,  their  decifion  may  involve  Jtim  in 
an  a£tion  for  the  50 1.  penalty,  which  the  ftatute 
mflifts  upon  any  difqualified  perfbn's  voting.  It 
is  therefore  a  queftion  of  great  importance  to 
the  voter,  which  the  court  ought  to  determine 
upon  the  fame  principles  as  they  would  follow, 
if  they  were  a  jury  trying  an  a&ion  againft  him 
for  the  penalty. 

It  is  not  proved  that  the  voter's  fituation 
fenders  him  dependent  on  government,  for  the 
appointment  is  independent  of  it.  The  diftri- 
butor himfelf  appoints  whom  he  pleafes  $  the 
K  4  profit 
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profit  arifes  from  the  contraft  made  with  him 
alone.  He  receives  no  orders  or  inftru&ions 
J.  Aictu  whatever  from  the  Commiflioners,  and  has  no 
communication  with  them.  Nor  is  he,  as  has 
been  aflerted  on  the  other  fide,  anfwerable  to  the 
crown  if  he  fails  in  his  payments ;  but  to  the 
diftributor :  Although  the  latter  might  iffue  an 
extent  in  aid  againft  him  in  fuch  cafe,  becaufc 
the"  diftributor  is  debtor  to  the  crown.  But  this 
proves  the  fubdiftributor  to  be  debtor  to  the 
other,  and  not  to  the  crown.  If  all  perfons  who 
may  be  indireftly  liable  to  fome  of  the  influ- 
ence of  government,  are  to  be  excluded  from 
voting  by  the  conftruftion  of  this  aft,  it  would 
extend  to  an  infinite  variety  of  connections,  and 
might  embrace  half  the  nation ;  whereas  the  aft 
defcribes  only  certain  direft  dependencies. 

It  is  faid,  the  ftatute  is  pointed  and  ftrong  for 
the  difqualification  j  but  a  clofer  examination  of 
them  fhews  it  otherwife :  For  if  the  clafs  of  per- 
fons mentioned  as  appointed  by  the  Commif- 
fioners,  are  not  different  from  thofe  before  de- 
fcribed  in  the  general  words,  why  were  thofe  words 
added  ?  The  aft  therefore  muft  be  fuppofed  to 
diftinguifli  perfons  appointed  by  die  Commif- 
fioners,  from  thofe  who  are  not  fo,  by  framing 
a  particular  exclufion  for  them  5  and  in  this  it 
controlls  the  preceding  general  words,  which 
may  well  be  fuppofed  to  mean  fuch  only  as  arc 

appointed 
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appointed  receivers  of  the  duty.     Thefe  general  DH^aaL 
words  may  be  charged  with  uncertainty,  with  as  ,# 

good  reafon  as  the  other  words  have  been  J-  A*^ 
charged  by  the  oppofite  counfel  with  redundancy. 
It  is  plain,  that  the  diftributors  themfelves  (whd 
are  appointed  by  the  Commiflioners)  were  not 
thought  to  be  included  in  the  firft  general  words ; 
by  the  addition  of  the  fecond  fcntence  to  take 
them  in.  But  a  fubdiftributor  of  (lamps  is  not 
appointed  by  the  Commiflioners,  and  therefore 
not  within  this  claufc. 

In  the  above  fenfe,  the  .  Buckirighamfhire 
Committee  *  have  received  this  claufc  of  the 
aft,  and  have  allowed  the  vote  to  be  good ;  their 
decifion  may  be  confidered  as  a  precedent  irt 
this  cafe. 

The  cafe  put  of  the  poflibility  of  one  diftri* 
butor  being  appointed  for  the  kingdom,  is  fuch 
an  extreme  cafe  as  can  hardly  be  fuppofed.  It 
could  not  take  place  without  drawing  down  a 
parliamentary  punifhment  upon  the  Commif- 
fioners  who  fhould  attempt  it. 

Good. 

£The  above  objedtion  was  made  by  the  peti- 
tioner in  the  cafe  of  Buckinghamflhirc,  and  re- 

#  Their  decifion  paiTed  on  the  lafl  day  of  the  trial,  the  . 
pith  of  April.    The  above  arguments  were  delivered  here 
in  the  week  following, 

ceived 
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DiTqaaL   ccivcd  the  fame  determination  there.     It  arofe 
O""**    M  and  was  argued  in  the  cafe  of  Cricklade,  but 
was  not  determined  in  that  caufe.] 

Rev.  John 

Hempftcd  — obje&ed  to  as  hufband  to  the  poft-miftrcis  of 

Newmarket.    She  was  appointed  to  the  office 

in  the  ufual  form  of  deputation  in   1778,  and 

married  the  voter  in  178 1. 

The  words  of  the  difqualifying  aft,  22  Geo. 
III.  ch.  41.  relating  to  this  queftion  are  thcfr, 
cc  Any  poft-mafter,  poft-maftrirs  general,  or  his 
or  their  deputy  or  deputies,  or  any  peribn  em- 
ployed by  or  under  him  or  them,  in  receiving, 
colle£ting>  or  managing  the  revenue  of  the  Poft- 
office,  or  any  part  thereof." 

It  was  contended,  that  the  voter  was  difqua- 
lified,  upon  the  following  reafons>  viz. 

The  hufband  and  wife  are  in  law  confidered 
as  the  fame  perfon ;  her  property  becomes  the 
hufband's  fo  completely,  that  fhe  cannot  grant 
any  thing  to  him.  She  is  not  allowed  to  give 
evidence  for  or  againft  him,  upon  the  fame  prin- 
ciple. If  the  office  in  queftion  is  beneficial,  the 
whole  profit  of  it  is  the  hufband'sj  whatever 
money  is  paid  to  her  for  it,  he  has  a  right  to; 
and  can  infill  upon  payment  to  himfelf,  if  he 
pleafes.  He  is  alfo  liable  to  a&ions  for  any  de- 
fault of  hers,  and  the  fecurity  for  her  due  dis- 
charge of  the  office,  muft  be  given  in  his  name. 

This 
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This  is  like  the  cafe  of  an  office  held  in  truft  for  DifiptL 
another ;  ip  which  cafe  there  would  be  no  doubt  P™*    m 
that  the  Qfim  que  truft  would  be  diiquaUfifriftei.Jaho 
under  this  a&>  though  the  office  were  nominally       f 
in  another  perfon.  N 

But  if  the  rule  of  law  were  not  So  clear  upon 
this  point,  a  juft  confideration  of  the  (p'tx'tf,  aad 
defign  of  this  ftatute*  would  lead  to  the  fame 
conclufion.  For  it  cannot  be  doubted,  that  the 
influence  of  this  profitable  employment*  what- 
ever it  be,  afie&a  the  huftmnd  equally  with  the 
*nfe.  The  advantage  refutes  to  him  indirectly, 
but  as  cflfedually  as  if  he  held  tfie  place  in  bis  own 
perfon. 

On  the  other  fide  it  waa  contended. 

That  the  penal  di&bilkies  of  thia  a&  were  not 
co  be  extended  by  implication :  That  as  the  voter 
was  not  included  in  the  exprefs  words  of  difqua- 
lification,  it  would  be  an  unfavourable  conftruo 
tio%  and  .contrary  to  the  ufual  mode  of  cenftru-* 
ing  penal  laws,  to  include  him  in  it  indifedly, 
when  fib  heavy  a  penalty  would  be  thereby  ad- 
judged to  have  been  incurred.  That  if  it  were 
a  qucftion  at  law  on  a  trial  for  the  penalty,  thq 
voter  would  have  a  verdi&;  for  the  plaintiff  in 
the  a£tion  would  not  be  able  to  prove  kk  a&ing 
in  the  office,  from  which  a£ting  the  penalty  arifes: 
And  in  this  cafe  the  right  to  vote,  and  the  not 
incurring  the  penalty,    arc  convertible  terms. 

That 
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Difqual.   That  it  was  plain,  likewife,  that  the  ad  extend- 

9^°**    ,  ed  only  to  perfons  who  could  refign  the  difqua- 

Rcv.Johnlifying  offices;  but  the  voter  could  not  refigft 

^P*1*1  his  wife's  appointment,  if  he  were  fo  inclined  j 

nor  could  he  compel  her  to  refign  it. 

That  the  legal  ftate  of  the  connexion  between 
hufband  and  wife,  did  not-affedt  the  connexion 
fubfifting  between  the  Poft-office  and  its  deputy 
the  voter's  wife ;  for  at  the  office  fhe  was  con- 
fidered  as  the  perfon  refponfible ;  and,  no  doubts 
any  mifconduft  on  her  part,  without  the  default 
of  her  hufband,  would  occafion  her  being  dif- 
miffed. 

That  the  perfons  intended  to  be  difqualified 
by  the  aft,  were  thofe  in  the  employment  of  the 
different  offices ;  and  the  proper  rule  to  follow 
would  be  to  trace  the  different  claffes  of  officers 
there  fpecified,  which  were  extended  enough; 
for  it  would  be  endlefs  to  follow  the  train  of  in- 
fluence under  government  through  all  its  com- 
munications. 

That  there  could  be  no  pretence  here  for  fup- 
pofing  the  appointment  of  the  wife  was  only 
nominal,  or  for  the  purpofe  of  covering  a  dis- 
qualification y  fince  fhe  had  held  the  office  and 
executed  the  duties  of  it>  before  her  marriage 
with  the  voter* 

Bad- 

Thomas 
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Thomas  Godfrey  Burr,  obje&ed  to  as  poft  DifqnaL 
maftcr   at  Luton.     The  voter  held  the  office .    "»  ^ 
tinder  the  regular  appointment,  but  it  was  exe-  T.G.Bui* 
Cuted  by  John  Smith  an  inn-keeper  there,  who 
by  Burr's  agreemeht  received  the  falary  for  his 
dwn  ufe.     The  correfpbndence  with  the  poft- 
bffice  in  London,  was  carried  on  in  Burr's  name* 
hnd  orders  from  thence  were  feht  to  bim,  not  to 
Smith.    The  voter  was  a  brewer,  and  Smith 
rented  the  inn  and  fome  land  of  him.    The  lat- 
ter fwore,  that  he  gave  no  confideration  for  thp 
profits  of  the  office  to  Burr  j  but  when  he  took 
the  inn  of  him,  he  expe&ed  to  have  the  office 
with  it. 

The  counfel  againft  the  vote  contended,  That 
the  agreement  between  the  voter  and  Smith  did 
not  affedt  his  difqualification  by  the  ftatute,  as  a 
perfdn  adtiiig  under  the  Poft-office  appointment ; 
becaufe  there  Was  no  room  for  faying,  that  the 
former  held  the  office  in  truft  for  the  latter,  and 
derived  no  benefit  from  it  to  himfelf :  That  Smith 
was  to  be  confidered  as  his  fervant,  and  paid  by 
him,  he  being  the  real  officer:  That  the  rent 
of  his  inn  was  certainly  raifed,  and  the  confump- 
tion  Of  his  beer  increafed  by  the  bufinefs  being 
carried  on  in  this  manner ;  and  by  this  means 
he  gained  confiderable  benefit  from  the  office, 
though  iftdireftly :  That  if  it  were  not  fo,  Burr 
would  not  continue  to  hold  a  very  refponfible 

Vol.  II.  O  o  ilation, 
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Difqual.   ftation,  in  which  he  ran  great  rifles  upon  the  ca- 

i    c**    ,fual  negligence  of  others. 

T.G.Burr  On  the  other  fide  it  was  faid,  That  confid- 
ently with  the  decifion  in  Hempfted's  cafe,  this 
voter  might  well  be  allowed  ;  becaufe  he  did  not 
enjoy  the  real  benefit  of  the  office,  but  held  it 
merely  by  name :  That  the  voter's  conne&ion 
with  the  Poft-office  was  a  charge,  not  a  benefit; 
for  he  was  liable  to  anfwer  for  all  defaults,  while 
another  received  the  profits :  That  this  circum- 
ftance  diftinguifhed  the  cafe  out  of  the  ftatutc; 
for  the  influence  of  government  which  it  was 
made  to  reftrain,  could  not  extend  to  offices  not 
profitable  to  the  holders. 

Bad. 

Ja.Wilfon— -objeded  to  as  a  peribn  employed  in  col* 
letting  the  revenues  of  the  Poft-office,  He  was 
appointed  by  the  poftmafter  at  Luton  to  dis- 
tribute the  letters  and  receive  the  poftage,  for  the 
parifh  of  Barton,  which  is  within  the  Luton 
diftrift  and  not  a  poll:  town  of  itfelf ;  for  which 
he  received  for  his  own  profit,  a  penny  a  mile 
upon  each  letter,  above  the  office  poftage  re- 
ceived for  his  principal.  Perfons  in  this  filia- 
tion are  called  at  the  Poft-office  fub-deputies, 
and  are  generally  appointed  with  the  approba- 
tion of  the  poftmafter  general,  though  not  by 

him. 
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him.     There  was  nothing  in  the  books  of  the  Difqual. 
Pott-office  relating  to  the  voter's  appointment.     t    **«    a 


It  was  faid  in  fupport  of  the  vote,  That  the  J.Wilfon* 
appointment  being  unconne&ed  with  the  Poft*  - 
office,  made  merely  for  the  convenience  of  the 
inhabitants  of  the  pariffi,  and  not  paid  for  by  go* 
vernment  but  by  the  parifhioners,  it  ought  not, 
upon  a  liberal  conftrudtion  of  the  ad,  to  be  con* 
iidered  as  a  difqualification* 

Good. 

John  Houghland  was  objefted  to,  as  having  Receipt  of 
received  parifh  alms  within  a  year  before  the . A         M 
ele&ion.  J.  Hough- 

In  fupport  of  the  objection  it  was  faid,  That 
if  it  held  againft  voters  in  boroughs,  it  ought  to 
hold  a  fortiori  in  counties,  where  the  right  of 
voting  is  to  be  derived  from  property,  and  not 
as  it  is  in  many  boroughs,  from  a  perfonal  right 
independent  of  any  property.  Though  there  is 
no  exprefs  refolution  to  be  found  in  the  Jour- 
nals, applying  to  counties  in  particular,  yet  it 
has  been  always  underftood  to  be  equally  an  ob- 
je&ion  in  them  as  in  boroughs;  as  appears 
from  the  ftate  of  the  Eflex  cafe  in  17 16,  17  May* 
18  Journ.  447,  where  it  is  treated  as  a  known 
ground  of  obje&ion.  The  Cricklade  Committee 
had  but  a  few  days  before  received  it  as  fuch, 
O02  and 


564  CASE      XII. 

Receipt  of  and  patted  a  direft  refolutton  in  confirmation  of 
£kj**.it*.  Their  authority  has  made  it  res  judical*. 
I.  Hough-  On  the  other  fide  it  was  laid,  That  the  rca- 
^"^  fon  for  confidering  the  receipt  of  alms  as  a  dis- 
qualification in  boroughs,  was  becaufe  of  the  per* 
ion's  thereby  becoming  a  dependent  member  of 
fociety,  without  property  to  maintain  him ;  that 
in  fuch  cafe  it  was  a  perfonal  difqualification  from 
exercifmg  a  ferfonal  right :  But  that  in  counties 
a  freeholder's  poflefling  forty  (hillings  a  year, 
was  the  only  neceflary  qualification  -,  and  while 
this  remains  with  him,  the  law  would  not  fop- 
pofe  him  in  a  ftate  of  indigence.  That  it  ought 
rather  to  be  prefumed  that  his  receipt  of  alms 
was  only  accidental;  becaufe,  the  parifh  need 
not  have  relieved  him  if  he  refufed  to  give 
them  up  his  property,  which  they  might  have 
required  from  him ;  and  their  frittering  him  to 
retain  it,  argued  that  he  was  not  confidered  by 
them  as  one  of  the  ordinary  poor. 

The  Committee  held  the  vote  good.    The 
following  motion, 

Thai  parijb  alms  paid  to  a  freeholder  do  htVME- 
date  his, vote y  although  he  continues  in pcjfejjion  of  s 
freehold  of  the  clear  yearly  value  of  forty  fallings, 
Patted  in  the  negative  \% 

Charles 

#  See  their  refolution,  next  after  the  following  eafe  of 
C.  Myers. 
t  Not  only  in  the  cafe  of  Eflex  aforementioned,  (the 

parti* 
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Charles  Myers.    In  this  cafe  a  difpute  arofe  Receipt  of 
between  the  counfel  upon  the  meaning  of  there-*   _*    M: 
fclution  above  ftated,  which  the  Committee  ex-C.My«iv 
plained  to  mean,  "  that  parifh  relief  made  no 
difqualification,  while  the  voter  retained  the  pof- 
feffion  of  his  freehold." 

The  objettions  ftated  againft  this  voter  were, 
That  he  had  no  freehold,  none  of  the  value  of 
forty  fhillings,  and  received  parifh  relief;  and 
the  petitioner's  counfel  wanted  to  give  evidence^ 
that  the  voter  was  out  of  the  pofieffion  of  his 

particulars  of  which  are  recited  in  note  (F.)  but  likewife  in 
that  of  Oxfordfhire,  (27  Joum.  202,  232.)  the  receipt  of 
alms  is  treated  as  a  known  objection.  In  the  Yorkfhire  pe- 
tition in  22  Journ.  499,  500,  it  is  alfo  named  among  the 
objections;  though  the  petitioner  does  not  feem  to  have 
brought  evidence  in  fupport  of  it.  In  the  GloucefteHhire 
cafe  it  is  reckoned  in  the  lift  of  thofe  whom  the  petitioner 
had  difqualificd,  and  was  likewife  made  ufe  of  by  the  fitting 
member ;  although  in  another  part  of  the  caufe  the  compe- 
tence of  it  was  denied  on  his  part ;  but  this  was  in  the  cafe 
of  a  particular  charity ,  as  diftinguifhed  from  parifh  relief* 
A^d  it  is  with  reference  to  fuch  cafes,  that  I  fhould  under- 
hand .the  Chairman's  obfervation  in  his  book,  in  which  ho 
treats  the  queftion  as  undecided.  For  otherwife  that  is  in- 
confident  with  one  of  the  refolutions  of  that  Committee,  in 
which,  after  argument,  they  permitted  evidence  to  be  given 
of  the  receipt  of  parifh  relief,  in  order  to  difqualify  a  voter ; 
thereby  plainly  deciding  the  queftion.  See  p.  84,  125,  178, 
1 79,  1 80,  of  the  Refolves  of  that  Committee ;  in  the  laft  of 
which,  the  Chairman  adds  a  JN.  B.  that  the  cafe  of  farijb 
fear  rwas  not  argued* 

O  o  3  cftate 
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Receipt  of  eftate  for  a  year  before  the  election.  The  other 
rj*  M  counfel  objcAed  to  this,  becaufe  that  was  a  dif» 
C.NJyers.tin6t  fpeciftc  head  of  obje&ion  of  itielf,  which 
was  not  ftated  in  the  lifts,  and  therefore  evidence 
of  it  ought  not  to  be  received  *  that  the  objec- 
tion of  parifh  relief,  being  in  itfelf  held  by  the 
Committee  not  to  affeft  the  vote,  it  fhould  be 
iconfidered  as  not  having  been  ftated  ;  and  in  that 
cafe  the  evidence  offered,  was  irrelevant  to  the 
gbjeftions  that  were  ftated. 

To  this  it  was  anfwered,  That  the  obje&oa 
of  alms  could  not  be  made  out,  according  to  the 
decifion  of  the  Committee,  but  in  this  ways  and 
therefore  it  muft  neeeffarily  be  received  as  com- 
petent upon  the  caufe  of  objeftion  ftated. 

The  Committee  declared  an  opinion  for  re- 
ceiving the  evidence  offered  *. 

It  appeared  that  the  voter  received  parifh  re- 
lief, but  was  in  poffeffion'  of  his  eftate,  from 
which  he  derived  forty  fhillings  a  year ;  in  confe- 
quence  of  which,  the  parifh  allowed  him  fo  much 
lefs  than  he  would  have  otherwife  received  from 
them  of  relief.  From  hence  the  counfel  againft 
the  vote  argued,  that  the  voter  did  not  receive 
the  rent  as  owner,  for  his  own  ufe ;  but  really, 
for  the  benefit  of  the  parifh  and  as  agent  to  them. 
But  the  Committee  feemed  to  think  the  faft  too 

#  See  the  cafe  in  p.  532,  3* 

plain, 
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plain,   and  that  the  voter  was  not  difqualified  Receipt  of 
within  the  terms  of  their  refolution ;  and  here-  ."^^ 
upon  the  counfel  did  riot  prefs  the  obje&ion  to  C.Myers, 
the  vote,  which  the  Committee  afterwards  al- 
lowed to  be  good. 

pn  the  cafe  of  Cricklade,   the  Committee  Cricklade. 
were  of  a  different  opinion.     The  queftion  arofe 
upon  the  vote  of  Robert  Strange  a  freeholder 
of  Highworth,   upon  which  they  came  to  the 
following  refolution : 

That  Robert  Strange  having  within  twelve 
months  before  the  election  received  farifb  relief,  was 
thereby  difqualified  from  voting.'] 

An  obje&ion  was  made  to  the  vote  of  William  Meocy. 


Burgefs,   that  he  was  an  ideot;  but  according  WBurgefs 
to  the  ftate  of  the  evidence  in  fupport  of  it,  the 
fa&  was  not  fufficiently  eftablilhed,  and  the  ob- 
je&ion failed  *. 

The  petitioner  obje&ed  to  a  voter  that  he  was  PapXft. 
a  Papift.  The  counfel  for  the  fitting  member 
faid,  this  furnifhed  no  ground  for  obje&ion; 
that  the  voter  had  taken  all  the  oaths  required 
of  him  at  the  poll,  and  if  the  other  party  had 
thought  proper  at  the  ele&ion,  they  might  then 

#  In  the  Oxfordfliire  cafe  there  was  an  obje&ion  to  a  voter 
19  being  infant,  and  fi  di/ordered  in  bit  /<*/**  that  be  could 
not  re  feat  the  oaths.    27  Journ.  176. 

O  o  4  have 
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have  tendered  the  oath  of  abjuration  to  him; 
which  was  the  only  trial  they  could  make  of  his 
religion,  and  at  that  time  only.  The  court 
feemed  to  be  of  this  opinion,  and  no  more  wai 
faid  upon  the  fubjeft. 


Evidence*  In  the  firft  part  of  the  trial  there  were  fre- 
quent difputes  upon  evidence,  but  they  were  in 
general  too  complicated  to  be  dated  here,  as 
regular  legal  queftions.  In  thofe  cafes  in  which 
the  contents  of  deeds  were  neceffary  to  fupport 
an  objection,  it  foon  became  an  eftablifhed  rule, 
that  no  evidence  of  it  fhould  be  received,  unlels 
notice  had  been  ferved  upon  the  party  to  pro- 
duce the  deeds.  The  Committee  pafled  an  ex- 
prefs  refolution  to  this  effedt  in  the  cafe  of  Rich- 
ard Matfon.  Neither  would  they  lend  their  af- 
fiftance  to  the  parties,  in  order  to  compel  a  pro- 
duftion  of  deeds  to  invalidate  the  title  of  a 
voter.  Some  fubpeenas  having  been  figned  by 
the  Chairman  to  witneffes  to  produce  deeds,  in  the 
beginning  of  the  trial,  (which  had  pafled  as  a 
matter  of  courfe,  and  this  particular  effect  of 
them  unobferved)  were  recalled  by  him  as  fooo 
as  the  purport  of  them  was  known. 

At  the  end  of  the  caufe,  during  the  trial  of 

the  tendered  and  rejected  votes  on  Lord  Ongley's 

2 .  fide, 
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fide/ his  counfel  had  proved  their  cafe  as  to  one  Evidence. 
of  them,  John  Hunt ;  which  the  petitioner  pro- 
pofed  tp  anfwer,  by  pjoving  from  the'  voter's 
own  declarations,  that  the  tender  had  been  im- 
properly made,  and  was  therefore  void.  It  was 
argued  againft  this,  .That  the  evidence  of  his 
declarations  was  improper  in  the  queftion  of 
tender;  becaufe  he  might  be  examined  himfelf 
to  prove  the  faftj  not  being  intended  in  that, 
as  he  is  with  refpeft  to  his  right  to  vote;  and 
therefore  what  he  had  been  heard  to  fay  upon 
it  was.  not  the  beft  evidence3  as  the  court  might 
hesr.it  from  himfelf,  if  thofe  who  wanted  the 
evidence  fhould:  choofe  to  cajl  him  before  them* 

It  was  replied*  That  the  diftin&ion  between 
the  right  to  vote,  and  the  right  to  be  on  the 
jiolV  had  no  real  difference  as  to  this  queftion 
of  intereft,  if  there  tfere  "any  foch  *  -,  that  if  a 
voter's  declaration  were  admiffible  againft  his 
right,  it  ought  upon  the.fcrpe  principle  tQ  t^equal- 
if  admiffible  againft  his  tender  to  vote, 

The  court  did  not  decide  this  queftion  of 
evidence;  but  the  counfel  for  the  petitioner 
w^ved  the  point  <m  their  fide,  and  called  the 
voter  hhnfelf,  who  was  examined  upon  the  par- 
ticulars of  his  tender  at  the  poll. 

.  *  See  the  cafe  of  the  King  and  Bray,  cited  in  vol  i.  p. 
38^  from  Hardw.  Rep.  35J. 

JJOTES 
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ON  THE  CASE  OF  THE  COUNTY  Of 

BEDFORD, 

In  17.85. 

PAGE  382.  (A.)  The  refolution  here  alluded  to, 
was  firft  made  in  the  beginning  of  the  feffioa 
which  commenced  in  January  1735-6,  arid  was  occa- 
fioned  by  the  petition  on  the  Yorldhire  election  then 
prefented.  It  pafled  after  a  debate,  in  which  ttvewtj, 
different  queftions  of  amendments  had  been  put  upon 
it ;  after  which  the  refolution  flood  as  follows  ; 

Refolved,  That  in  all  cafes  of  controverted  elections 
for  counties  in  England  and  Wales,  to  be  beard  at  the 
bar  of  this  Houfey  or  before  the  Committee  of  privileges' 
and  elettions,  the  petitioners  do  by  themfelves  or  their 
agents,  within  a  convenient  time  to  be  appointed  either 
by  the  Houfe,  ir  the  Committoe  of  privileges  and  elec- 
tions, as  the  matter  to  be  heard  /hall  be  before  the  Houfe: 
er  the  faid ,Cqmmitteey  deliver  to  the  fitting  members, 
or  their  agents,  &c«  (as  in  the  order flated  in  p.  382.) 
See  22  Journ.  501. 

Since  the  year  1736,  the  above  refolution  has  been 

annually  pafled  among  the  other  annual  refolutions  $. 

except  that  when  the  prefent  inftitution  for  trying 

'    »        -       J  elections 
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ele&ions  took  place  in  1770*  an  alteration  Wis  made 
by  omitting  from  it  the  words  before-mentioned  in 
Italic,  which  related  to  the  abolifhed  mode  of  trial  *. 

The  original  defign  if  this  refblution  was  to  im- 
power  thofe  who  were. to  try- the  ele&ion,  to  regulate 
the  delivery  of  the  lifts;  but  it  was  impoffible^  from 
the  nature  of  the  inftitutton*'  to.  transfer  £his  power  to 
the  new  election  court  \  and  therefore  the  Honfe  wifely 
referved  it  to  themfelves  ;  though  it  is,  in  feme  mea- 
fure,  an  incroachment  upon  the  jurifdi&on  of  the 
new  tribunal.  It  is  warranted  by  its  juftice'and  pro- 
priety, tending  fo  much  to  facilitate. the  proceedings 
on  the  trial,  that  it  is  to  be  wifhed  (as  I  have  before, 
in  the  preface  to  Vol.  I,  obfcrved)  that  the  fame  re- 
gulation were  to  take  place  in  all  numerous  ele&ions, 
a*  well  in  boroughs  as  counties.  •'-.*•: 

•  Jt  appears  by  the  Journal  of  the  29th  of  Nov.  1699* 
1^3  Journ.  9,  that  the  ele&ion  committee  of  that 
period  .had  m^de  fome  order  like  this,  of  their  own 
Authority,  but  the  particulars  are  not  ftated  j  the  entry 
is  as  follows  :  "  A  debate  arifing  in  the  H^>Uf»  •con- 
cerning certain  orders  lately  made  by  the  C^ntmittee 
of  privileges  and  ele&ions,  relating  to  the  giving  of 
lifts  of  perfons  excepted  to  on  either  fide,  in  cafes 
touching*  elections  depending  before  them  5  and  the 
Houfe  confidering  the  inconveniencies  that  have  arifen 
thereby,     *         *     "    " 

Ordered,  "  That  the  faid  orders  be  discharged:  And 
that  frfce'an  inftru&ion  to  the  faid  Committee,  That 
they  do  make  no  fuch  orders  for  the  future. "  This 
entry  leaves  us  at  a  lofs  to  difaWftt  what  die  incon- 


*  See  33  Journ.  6. 


vcniencies 


$7*  NOTE    S. 

venicrcies  complained  pf.were;  perhaps  they  wk 
«*or&  from  the  practice,  o/  the  court  Aan  from  the 
regutoip&itfelf. 

The  only  inftance  in  Which  I  have  found  the  deli- 
very  of  lifts  in  a  county  ele&ioo,  required  by  die  Houfc 
previous  to  1936,  is  in  theoife  of  Rutlandshire  in  Jam* 
8171710-111  j  when,  upon  the  fecond  day  of  hearing 
that  election  at.  the  barof  the  Houfe,  die  Houfc  of  its 
own  accord:  required  lifts  from  the  fitting  number  of 
fuch  voters.  46.  he  intended  to:  objed  to,  or  to  hare 
added  to  his  own.  It  is  bad  in  the  Journal  ( 16  Jouro. 
461)  to  haye  been  ((  moved  and  acqute&ed  in  as  Ac 
fenfc  of  the  Boufe."  But  thefe  lifts,  were  Adivered 
U  thiJiotffty  not  to  the  other  party.  u  Afterwards  Mr» 
3peake£deured  to  know  the  pleafureof  the^Houfc^ whe- 
ther the  qlerk  might  give  copies  of  thofe  lijfta  to  the  per 
titioner;  Which  the  Hoofe  acquiefqed  in  that  he  might 
do/'  It  does  not  appear,  that  the  fitting  member  mad* 
any  obje&ion  to  this  proceeding ;  and  pjobaWy  it  was 
occafiorted  by  a  voluntary  delivery  of  lifts  pn  the  part 
of  thQ  petitioner^  in  the  firft  inftance. 

Thfr  Cpnwittee  upon  the  Soutbw^rk  election  « 
I7^5>  ">  th^  beginning  of  the  fiujae  month  of  March 
in  which  this  trial  bega^,  took  the  like  courfe  of 
proce^iieg.  The  borough  of  Soutbwark  confifts  of 
£ve  parifi&eg»  and  the  number  of  voters  is  very  great. 
The  petitioner's  counfel,  in  opening  the  cafe,  pro- 
'pofed'  to  proceed;  by  feparate  parishes,  {as  afterwards 
praaife^miBfedforifibire.byhundreds^)  and  to.Hx£hange 
lifts  of  qityg&jpns  with,  the  fitting  member  as  in  coun- 
ties; an4j  tjjey  bfgftt.witbr  the  partfb  of  St.  Johi). 
The  fitting  member's  counfel  agreed  to  the  mode  of 
proceeding,  and  to  the  propof&l  of  exchanging  lifts ; 
•"•-.'  but 
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but  propofed  that  the  lifts  fhould  not  be  .delivered  on 
their  part  till  the  petitioner's  obje&ions  in  tbe  pariih 
(hould  be  finished.  .Hereupon  the  court  pafle^  fhpjwo 
following  refolutions  unanimoufly.      , 

I.  That  the  Committee  approve  of  the  plan  propofed 
and  agreed  on  by  'the  counfel  oh  both  fdes9  of  determining 
Welnerittqftben&tts  in  eMpartftionUfbftdesybefore 
they  proceed  to  any  other  parijh*  f 

%  *£■•  1 bat  *tut' count 'ei  an  bothyMes  pe  dtrcvtea  ntHotutuy^ 
exchange  lifts  of  all  the  ifdtes  they  fnedn  to  objeft  toy  in  the 
parijh  of  St.  Johny  on  or  before  Monday  next  \ihe  "Jth  of 
this  inftam  March:  And  that  they  do  proceed  in  the  im- 
peachment of  the  votes .  in  the  order  lin  which  they  are 
mentioned  in  the  faid  lifts  5  unlefs  by  leave  of-  the  Com- 
mittee to  proceed  othcrtotfc. 

The  above  refolutions  paffed  on  Friday,  March  4, 
die  flrft  'fitting  of  the  Committee.  The  petitioner 
declined  before  his  objections  in  the  parifli  of  St.  Johh 
wetfe  finished,  on  the  fe8th  of  the  fame  month. 

In  the  preface  to  only  firft  volume^  (p.  30)  a  cafe  is 
mentioned  of  a  boroUgh  ele&ion,  itried  in  17 14,  in 
which  die  Houfe  ordered  an  exchange  oT  lifts  of  ob- 
jections j  which,  it  H  much  to  be  Wifhed,  Were  efta- 
blifheil  by  authority,  as  a  general  regulation  for  all 
populous  elections. 


;  E.4&U 
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'  P.  382.  (B.)  The  following  are  copies  of  the  forms 
of  the  lifts  exchanged  between  the  parties,  parts  of 
which  I  recite,  in  order  to  fhew  the  manner  of  draw- 
ing them  up.    The  petitioner's  was  thus ; 

"  Bedfordshire. 

A  Lift  of  Voters  for  Lord  Ongley,  obje&ed  to  by 
Mr.  St.  John. 


Manshead   Hundred. 


Freeholder. 


Place  of 

Abode, 


Where  theEftates 
are  fitu  ate,  in  right 
of  which  the  pre 
tended  Votes  were 
given,  or  fuppofed 
to  be  given. 


Objections. 


Timothy 
Deacon. 


Everfholt 


Evcrfholt 


No  freehold. 

Not  worth  40c  a  year* 

Not  conveyed  to  tht 
votef  1 2  months  be- 
fore the  election* 

No  pofleffion  1 2  months 
before  the  election. 

No  freehold  as  defcribed 
on  the  poll. 


Thomas    T  .    u^^ 
Meacher.  Iv,nShoc 


Eaton*  Bray 


Not  aflefled  to  the  land 

tax. 
Not  40s*  a  year  cleat  of 

all  rents  and  charges. 
No  freehold. 
No  freehold  as  defcribed 

on  the  poll. 


Ja.  Smith 


Harlington 


No  freehold. 

Not  aflefled  to  the  land 

tax. 
Not  40  s.  a  year  clear  of 

all  rents  and  charges* 
No  freehold  as  defcribed 

m  the  poll. 


Benjamin 
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Where  the  Eftates 
arc  fituate,  in  right 
of  which  the  pre- 
tended Votes  were 
given*  or  fuppofed 
co  be  given- 


Freeholder. 


Place  of 
Abode. 


Objections. 


Benjamin 
Scare 


Heath  and 
Beach 


Heath  &  Beach 


Not  40  s.  a  year  clear  of 
all  rents  and  charges* 

Mortgaged,  or  other* 
wile  incumbered. 

No  freehold. 

No  freehold  as  defcribed 
on  the  poll. 


Thomas 
Cook 


Great 
Gatts, 
Herts 


Houghton 
Regis 


Not  aflefled  to  the  land 

tax. 
No  freehold* 
No  freehold  as  defcribed 

on  the  poll. 


?a.  Cocks, 
Efq. 


Cleveland 
Row,  St 
James's. 


Houghton 
Regis 


Not  aflefled  to  the  land 
tax. 

Not  conveyed  to  the 
voter  12  months  be- 
fore the  election. 

No  freehold. 

Not  in  pofleffion  12 
months. 

No  freehold  as  defcribed 
on  the  poll. 


John  Mil- 
lard 


Leighton 


Leighton 


Not  aflefled  to  the  land 

tax. 
No  freehold  as  defcribed 

on  the  poll. 


To  be  added 
to  Mr.  St. 
John's  poll. 
{S«  /.  390) 


Henry  Horton  of 

Tottenhoe 
Wm.  Bennett  of 

Apfley  Guife. 
Samuel  Groom  of 

Wingfield. 
Wm.  Morris  of  f 

Weftoning.      J 


Voted  for  Mr.  St.  John, 
and  omitted  to  be 
taken  down  on  the 
poll. 

Tendered  their  votes  for 
Mr.  St.  John,  and 
were  improperly  re- 
jected. 
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Flitt    Hundred. 


Where  dxEftites 
arefituate,  in  right 
of  which  the  pre- 
tested Vdtet  were 
given,  drttypofed 
to  he  given. 


Freeholder. 


Place  of 
Abode. 


Objeajoo*. 


lames 
Wilfon 


Barton 


Barton 


Not  aflcflcd  to  theUad 

tax. 
Deputy  poftmafter. 
Employed     under    the 

pofhnafters  general  in 

COilCCUAS  Of  "flHUMf* 

ing  the  revenues  of 
thepoft-officc,orfb« 
part  thtfredf. 


Thomas 
Wijdman 


Flitton 


Flitton 


Not  affeffed  to  the  land 

tax. 
No  freehold. 
Not  40s.  a  year  clear  of 

rents  and  charges. 
No  freehold  as  ftatod  oa 

the  poll. 
Did  not  voce. 


Daniel 
Palmer 


.  Flitton 


Flitton 


No  certificate  of  rent 
charge  or  annuity  en- 
tered, or  the  memo- 
rial thereof  rcgiftcred 
frith  the  clerk  of  the 
peace. 

No  freehold. 

Not  aflefled  to  the  land 
tax. 

Ndt  40s.  a  year  clear  of 
rents  and  charges. 

No  freehold  as  ftated  oil 
the  poll. 


Henry 
Eggtrs 


London 


-uton. 


A  foreierier. 

No  freehold. 
-  No  freehold  as  ftated  on 
1     the  poll. 


Lord 
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Lord  Ong ley's  Lift  was  in  the  Form  following* 

Manshead  Hundred.     N°  I.  Parifh  of  Everlholt* 

Objections. 


i  .  Thomas  Mayes 

2.  John  Butcher 
7.  William  Bullock 


Having  no  fuch  eftate  as  defcribed  oh 
the  poll*  or  having  no  freehold  in 
the  occupation  of  the  tenant  named 
on  the  poll,  or  the  eftate  voted  for 
not  duly  aflefled  to  the  land  tax. 

Employed  in  collecting  the  duties  on 
windows  and  houfes. 

The  eftate  voted  for  not  duty  aflefled 
to  the  land  tax. 


Parifli  of  EggingtoK. 

9.  Samuel  Marks  Having  no  freehold  in  the  eftate  voted 
for,  or  having  no  freehold  in  fuch 
eftate  of  the  yearly  value  of  40  s. 
according  to  the  ftatutes* 

Hamlet  of  Billi^gton. 

to.  Patrick  Macfar-  Having  no  fuch  eftate  as  defcribed  on 
the  poll,  or  the  eftate  voted  for  not 
duly  aflefled  to  the  land  tax. 


lane 


Lord  Ongley's  lift  of  each  hundred  was  numbered, 
and  in  this  refpedt  more  convenient  for  ufe.  He  did 
not  ftate  the  objection  of  mortgage  in  his  lift,  not 
expecting  it  to  be  proceeeed  on ;  but  after  the  court 
had  allowed  the  competence  of  the  objection,  hi£ 
counfel  proceeded  upon  it,  where  they  thought  proper, 
under  the  objection  to  the  value  as  ftated  above  againft 
N°  9,  which  was  not  oppofed  by  the  petitioner.  The 
cbnfequences  of  his  not  having  included  the  rejected 
votes  in  his  lift,  have  been  already  related.  See  p.  390 
—394- 

Vol.  II.  P  p  P.  396. 


j78  NOTES. 

P.  396.  (C.)  This  aft  entirely  chapges  the  fyffeft 
*f  county  ele&ions,  by  introducing  a  regifter  of  free- 
holders in  every  county,  fubdivided  according  to  die 
parochial  diftri&s  of  the  land  tax  collection ;  for  each 
of  which  there  is  to  be  a  particular  regifter,  under 
the  &ue  qf  the  coUedors  of  the  land  tax,  who  are 
hereby  appointed  regifter  keepers.  They  are  direded 
to  inroll  die  names  of  all  freeholders*  who- make  ap- 
plication for  the  purpofe  in  die  manner  prefcribed; 
and  no  freeholder  is  to  be  permitte4  to  vote  at  a  county 
tle&ipn  after  the  10th  of  July  1790,  whofe  name  fhall 
Hot  have  been  fo  regiftered  for  twelve  months  before  } 
except  in  the  ufual  cafes  excepted,  under  certain  re- 
gulations* 

There  are  feveral  minute  provifions  for  regulating 
and  preferving  the  inrollments,  copies  of  which  are  to 
be  delivered  upon  oath  to  the  clerks  of  the  peace  in 
January  and  July  in  every  year,  who  are  to  keep  them 
for  ufe  and  infpe&ion*  Thefe  regifters  are  to  be  ab- 
fclute  and  conclufive  uo«n  the  right  of  voting  in  every 
iefpe& :  And  when  thi»  law  (hall  take  place,  the  a£- 
fcflment  a&  of  20  Geo,  IIL  together  wkh  fuch  parts 
of  18  Gep.  II.  ch.  18.  as  direft  the  afteflbtent  of 
voters,  and  the  (herifF's  and  freeholder's  oaths  at  elec- 
tions are  to  be  repealed.  But  the  regiftratktfi  of  an- 
nuities and  rentcharges  according  to  3  Geo.  HL 
ch.  24.  is  continued r 

As  it  is  faid,  that  this  a£t  is  to  undergo  a  revifion 
m  the  courfe  of  the  prefent  feflion,  in  confequence 
of  the  petitions  that  have  been  prefented  againft  it,  I 
forbear  to  enter  more  particularly  upon  the  confident 
tion  of  it. 


ft    O    1*    £    &  #9 

P.  434,  4364  (D«)  The  opinion  of  Lord  Mansfield 
<ta  this  fubjeft,  delivered  in  the  Houfe  of  Lords,  ii* 
the  cafe  of  the  Chamberlain  of  London  and  EvanS} 
Feb.  4,  1767,  which  brought  the  eflfeft  of  the  Tole- 
ration aft  direftly  into  qUeftion,  is  in  thefe  words  T 
u  It  has  been  laid  (alluding  to  the  contrary  opinion  tf 
Baron  Porrott)  that  the  Toleration  aft  amounts  only 
to  an  exemption  of  proteftant  diflenters  from  the  pe- 
nalties of  certain  laws  therein  particularly  mentioned* 
and  to  nothing  more  3  that  if  it  had  been  intended  to 
bear  and  to  have  any  operation  upon  the  Corporation, 
aft,  the  Corporation  aft  ought  to  have  been  men* 
tftoned  therein ;  and  there  ought  to  have  been  feme 
cnafting  claufe  exempting  diflenters  from  profecution 
in  confequence  of  this  aft,  and  enabling  them  to  plead 
their  not  having  received  the  lacrament  according  t* 
the  rites  of  the  Church  of  England,  in  bar  of  fuch, 
•ft ion.  But  this  is  much  too  limited  and  narrow  a  > 
conception  of  the  Toleration  aft,  which  amounts 
confequentially  to  a  great  deal  more  than  this,  and  it 
lias  confequentially  an  influence  and  operation  on  the 
-Corporation  aft  in  particular.  The  Toleration  aft 
fenders  that  which  was  illegal  before,  now  legal ;  the; 
diflenters9  way  of  worfhip  is  permitted  and  allowed 
by  this  aft  ;  it  is  not  only  exempted  from  punifhmentj 
but  rendered  innocent  and  lawful :  It  is  ejlablijbed:  It 
Is  put  under  the  protection,  and  is  not  merely  under 
the  connivance  of  the  law." 

I  have  taken  the  above  paflage  from  the  copy  of 
Lord  Mansfield's  fpeech,  printed  by  Dr.  Furneaux 
in  the  appendix  to  his  letters  to  Mr.  Juftice  Blacks 
ftone ;  which  he  publifhed  after  his  lordfhip's  perufal 
and  approbation  of  die  mamifcript.  Thert  is  reafen 
Pp  %  t» 
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to  think,  that  the  word  eftabUJhed  was  ufed  emphati- 
. rally  by  Lord  Mansfield  on  this  occafion,  with  a  view 
to  its  common  application  to  the  eftablifhment  of  our 
national  church  ;  according  to  the  following  pailage 
in  Dr.  Furneaux's  firft  letter*  He  feys  in  p.  24. 
u  When  the  late  incomparable  fpeaker  of  the  Houfe 
of  Commons,  Mr.  Onflow,  was  informed  of  the  ex- 
prefEon  which  the  learned  and  noble  lord  ufed  on 
this  occafion,  he  obferved  in  a  converfation  with  which 
he  'honoured  me,  that  this  was  die  language  he  him- 
fclf  had  always  held ;  that,  as  far  as  the  authority  of 
the  law  could  go  in  point  of  protection,  the  Diflen- 
ters  were  as  truly  eftablifhed  as  the  Church  of  Eng- 
land ;  and  that  an  eftablifhed  church,  as  diftinguifhed 
from  their  places  of  worfhip,  was  properly  fpeaking, 
only  an  endowed  church  ;  a  church  which  the  law  not 
only  protected,  but  endowed  with  temporal  ties  for  its 
peculiar  fupport  and  encouragement.,, 

P.  442.  (E.)  The  following  is  a  copy  of  my  own 
note  of  this  cafe  of  Lawton  and  Lawton.  u  In  a  build- 
ing defcended  to  the  heir,  were  four  fait  pans,  erect- 
ed by  the  anceftor  for  a  brine  work  ;  made  of  iron 
and  fixed  on  the  ground  in  two  pieces  of  brick  work, 
feparated  from  the  walls  of  the  building  by  a  path. 
The  building"  was  of  little  value  without  them,  but 
now  was  let  for  8 1.  a  week.  The  adminiftrator  claim- 
ed them  of  the  heir  by  this  action.  Lord  Mansfield, 
in  giving  judgment,  faid,  "  All  the  old  cafes  upon  this 
fubjedt  are  in  favour  of  the  heir  ;  even  pictures  in  the 
waiiifcot,  furnaces*and  other  conveniencies  not  infepar- 
ably  fixed  to  the  freehold,  have  been  held  to  go  to  the 
heir.     But  this  rule  has  been  relaxed  in  modern  times 

in 
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in  two  cafes :  Firft,  between  a  landlord  and  tenant, 
out  of  regard  to  the  interefts  of  trade  and  improve- 
ment;  thus,  marble  chimney-pieces  put  up  by  a  te- 
nant may  be  taken  away  at  the  end  of  the  term  ;  be- 
caufe  the  eftate  is  ftill  returned  to  the  leflbr  in  the  fame 
ftate  as  when  granted  out.  Secondly,  between  a  te- 
nant for  life,  &c.  and  the  reverfioner ;  as,  if  the  for- 
mer erects  a  fire  engine  and  dies,  his  executor  may 
remove  it,  upon  the  fame  principle  ;  and  this  applies 
to  every  moveable  improvement,  the  lofs  of  which 
leaves  the  eftate  injlatu  quo.  But  as  between  the  heir 
and  executor  we  find  no  fuch  relaxation  of  the  law, 
for  this  principle  does  not  apply  to  that  cafe.  In  the 
prefent  cafe,  the  land  is  io  far  from  being  left  in  Jiatu 
quo,  if  the  pans  arc  removed,  that  its  value  is  gone ; 
for  the  building  was  eredted  for  the  work.  A  falt-brine 
work,  in  that  country  (Cbejhire)  is  a  valuable  inhe- 
ritance y  but  it  would  be  unprofitable  without  the  pans. 
The  perfon  eredting  them  can  have  no  contemplation 
of  giving  them  to  his  executor,  as  a  fep'arate  moveable. 
He  would  be  at  great  expence  in  removing  them,  and 
the  value  would  b,e  thereby  much  diminilhcd  5  fo  that 
he  would  only  have  a  power  of  laying  the  inheritance 
under  contribution.  They  ougnt  therefore  to  belong 
to  the  heir  :  But  it  would  have  been  different  as  be- 
tween a  termor  and  the  reverfioner  ;  for  the  latter,  who 
is  benefitted  by  a  removeable  improvement  of  this  fort, 
ought  in  juftice  to  purchafe  it." 

P.  456,  7.  (F.)  I  have  looked  over  the  account* 
contained  in  the  Journals  of  fome  other  county  elec- 
tions, befides  thofe  particularly  mentioned  here,  with- 
out finding  any  inftance  of  an  objection  of  Value  re- 
P  p  3  duccd 
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jductd  by  a  mortgage.  Put  in  the  Oxfordfhire  cafe, 
there  is  one  that  bears  a  refemblance  to  it ;  more  ef* 
pecially  to  the  circumftances  of  the  cafe,  as  it  wa* 
argued  before  the  Cricklade  Committee.  The  entry 
of  if  in  the  Journal,  vol.  xxvii.  p.  63,  ie  thus ;  *  The 
pounfel  for  Lord  Wenman  and  Sir  James  Daihwood 
having  examined  a  witnefs,  in  order  to  difqualify 
Charles  Dent,  who  voted  for  die  (aid  Lord  Parker  and 
Sir  Edward  Turner,  as  not  having  a  freehold  in  the 
find  county  of  the  value  of  40  s,  per  annum.  And  the 
probate  of  the  will  of  Richard  Dent  being  produced, 
]n  order  to  prove  to  whom,  and  fubjefi  to  what  charges* 
part  of  the  eftate  claimed  by  the  (aid  Charles  Dent  was 
devifed.  And  a  witnefs  having  been  examined  in  or* 
der  to  prove,  that  another  perfon  is  in  pofieffionof 
part  of  the  faid  eftate.  And  the  laid  witnefs  being 
withdrawn^  it  was  propofed  that  the  (aid  probate  fhould 
be  read."  {Upon  which  there  follows  a  que/Hon  upon 
the  admijjion  of  the  probate  in  evidence.  Afterwards  in 
p.  146,  when  the  counfel  on  the  other  fide  come  to  reoua* 
lify  this  vote,  the  entry  is  as  follows :) 

u  And  they  having  propofed  to  eftablifh  the  vote 
of  Charles  Dent^  who  voted  for  the  (kid  Lord  Parker 
and  Sir  Edward  Turner,  and  whom  the  counfel  on 
the  other  fide  had  endeavoured  to  difqualify,  as  not 
having  a  freehold  in  the  faid  county  of  the  value  of 
|X>s.  per  annum  1  in  fupport  of  which  objection,  they 
had  produced  evidence,  in  order  to  prove  that  the  ef- 
tate for  which  the  faid  Charles  Dent  claimed  to  vote, 
was  charged  with  the  payment  of  feveral  fuch  fums  of 
money,  as  reduced  the  value  of  tl)e  faid  eftate  to  lefs 
tfyan  40  s.  per  annum. 

TV 
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The  counfel  for  the  faid  Lord  Parker  and  Sir  Ed- 
ward Turner,  examined  a  witnefs  in  order  to  prove 
that  one  of  the  Aims  of  money  fo  alledged  tp  be  charged 
upon  the  faid  eftate,  had  been  paid  to  the  perfon  in- 
titled  thereto*  And  the  laid  counfel  having  called' 
another  witnefs,  in  order  to  prove  the  payment  of  fe- 
veral  other  of  the  faid  Aims  of  money,  to  the  feveral 
perfons  refpe&ively  intitled  thereto :  And  the  faid  wit- 
nefs haying  offered  to  produce  a  paper,  purporting  to 
be  a  receipt  from  Anne  Dent,  for  the  fum  of  money 
to  which  (he  was  intitled,  and  which  was  alledged  to 
ha*e  been  charged  upon  die  faid  eftate  :  The  counfel* 
oil  the  other-  fide  objected  to  the  faid  paper's  being  ad<- 
mitted  to  be  read,  as  evidence  of  payment  of  the  (aid 
money*  (Then  follows  *n  argument  and  quejiton  on  thi 
admiffibility  of  the  evidence?  ipbich  being  decided^  the 
^Journal  proceeds, ) 

Then  the  faid  paper  was  produced  and  read :  And 
the  fame  witnefs  was  examined,  and  produced  evidence 
in  relation  to  the  payment  of  two  other  of  the  faid  fum* 
of  money  charged  upon  the  (aid  eftate,  to  the  perfons 
refpedively  intitled-  thereto,  •  and  in  relation  to  the 
times  of  the  payment  of  the  faid  fums  reipeclively. 
And  another  witnefs  was  examined,  in  order  to  prove 
the  payment  of  the  remaining  fuv,  alledged  to  hav# 
been  charged  upon  the  faid  eftate,  to  the  perfon  in-' 
titled  to  the  faid'  fum,  and  ih;  relation  to  the  time  wheij* 
it  was  paid;" 

The  above  extract  contains  all  the  evidence  relating 
to  this  vote.  The  reader  may  have  obfervedj  that  it 
was  offered  under  the  gerieral  objection  (fated  in  the 
lift,  of  not  having  a  freehold  in  the  faid  county  of  the  value 
pf  40  s.  per  annum*  So  that  an  obje&ioij  of  mortgage 
Pj>  *  way 
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may  hive  been  brought  forward  in  election  trials  under 
that  objection,  without  an  exprefs  one  containing  the 
word ;  although  from  the  prevailing  opinion,  and  the 
filence  of  the  Journals  refpectlng  it,  the  contrary  is 
more  probable.  In  Dent's  cafe  the  counfel  defend  the 
vote,  by  denying  the  charge  as  a  matter  of  fad, 
feeming  to  admit  the  legal  effect  of  it ;  which  is  a  cafe 
in  point  to  the  argument  maintained  on  one  fide  in 
(he  Cricklade  queftion, 

As  the  three  elections  mentioned  in  the  argument 
to  which  this  note  refers,  were  the  mod  obftinately 
contefted  of  any  upon  record,  the  reader  may  be  pleated 
with  comparing  together  the  general  ftatements  of  the 
objections  made  in  them.  That  of  Eflex  in  17 16, 
was  tried  before  the  Committee  of  Privileges  and 
Elections,  and  is  reported  to  the  Houfe  by  the  Chair- 
man, as  follows  in  18  Journ.  447. 

tt  Mr.  Hampden,  according  to  orde*r,  reported,  &c. 
That  the  Committee  have  examined  the  merits  of 
that  election. 

That  the  poll  was, 

For  Mr.  Harvey,  —         2,541 

Mr.  Honey  wood,       —         2>5*7 

That  the  petitioner's  counfel  added  three  to  his 
poll,  viz.  one  who  voted  for  the  petitioner,  and  was 
put  down  for  the  fitting  member ;  another  voted  for 
the  petitioner,  and  was  put  down  for  Mr.  Middleton, 
who  was  dead  \  another  was  undercaft  in  the  peti-r 
fioner's  poll. 

And  they  objected  to  157  of  the  fitting  member's 
voters  ;  and  produced  evidence,  who  difqualified  142 
under  the  following  heads,  viz. 

One  a  mortgagor  out  of  pojfeffion  \ 

Twq 
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Two  voted  for  reverfions  j  and 

Six  for  leafeholds ; 
.  Six  purchafcd  within  a  year  before  the  ele&ion  j 

Seven  were  minors ; 

Seven  were  vicars,  and  four  fchoolmafters,  not  rated; 

Twenty-one  had  no  freeholds  ; 

Eight  had    freeholds  under  value,   and  were   not 
%  rated  y  and 
.  Eighty  were  in  none  of  the  public  rates. 

The  other  fifteen  who  were  obje&ed  to,  were  not 
difqualified  by  the  evidence  which  was  offered  againft 
them. 

That  the  fitting  member's  counfel  obje&ed  to  251 
of  the  petitioner's  voters  j  and  produced  evidence, 
who  difqualified  112,  under  the  following  heads,  viz. 

One  a  mortgagor  out  of  pofleflion ; 

One  a  fchool  matter  not  rated  ; 

Two  purchafed  within  a  year  before  the  ele&ion  ; 

Two  were  minors ; 
-   Four  received  charity  ; 

Fourteen  had  freeholds  rated  under  value  ; 

Four  had  freeholds,  proved  by  witneffes,  to  be  un- 
der value ; 

Twenty-two  had  no  freeholds  ;  and 
.    Sixty-two  were  in  none  of  the  public  rates. 
.   As  to  117  other  perfons,  objected  to  by  the  fitting 
member's  counfel,  the  evidence  was  as  follows  : 
•   Sixty-four  were  objected  to,  as  not  rated,  viz.  [attd 
then  it  Jfates  the  evidence.) 

Fifty^three  others  were  objected  to,  as  not  being 
in  any  rate. 

That  the  fitting  member's  obje&ions  to  twenty- 
fwo  others  .were.  1  jpt  proved. 

To 
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To  qualify  forty-two  of  the  fitting  member's  voters, 
4t  was  infifted  on  by  the  counfel, 

That  thirteen  were  good  votes,  though  not  rated,  rig. 

Five  vicars,  four  parfons,  and  four  fchoohnafters : 

Two  were  proved  to  have  freeholds  of  value,  and 
twenty-fcven  were  proved  to  be  rated  in  their  own 
or  tenant's  names  y  which  anfwered  the  objections 
that  had  been  made  to  them. 

That  the  petitioner's  counfel,  on  their  reply,  aUedg- 
cd,  That  fix  which  had  been  disqualified,  as  not  hav- 
ing freeholds,  <5r  not  rated  in  any  rates,  were  only 
mifnomers  upon  the  poll,  by  literal  miftakcs  of  die 
clerks ;  fuch  as  Bilfton  for  Pit/do*  Stoke  for  Shui, 
tec.  And, 

They  proved  by  the  rates,  That  fourteen  were 
rated  ;  the  contrary  of  which  had  been  averred  by  the 
fitting  member's  witnefTes,  who  infpeded  thofe  rates. 

Thus  the  petitioner's  counfel  qualified  thofe  14,  and 
falfified  federal  of  the  fitting  member's  witnefles. 

And  that  upon  the  whole  matter,  &c."  Then  fol- 
low refolutions  for  feating  the  petitioner. 

The  Yorkfliire  ele&ion  in  1736,  was  tried  at  the 
tar  of  the  houfe.  At  the  conclufion  of  the  petitioner's 
cafe,  the  entry  in  the  Journal  (22  Journ.  696)  fates 
the  general  account  of  it,  from  tbe  fumming  up  of  the 
counfel  thus : 

* tt  The  counfel  for  the  petitioner  *  *  *  fummed  up 
their  evidence;  by  which  they  alledged,  That  they  had 
difqualified  feveral  perfons  as  not  being  ajfeffed  to  the 
public  taxes,  church,  rates  and  parifh  duties,— Others* 
as  having  no  freehold  in  the  plane  where  they  fwore  that 
their  freeholds  did  lie,  and  of  them,  fcvcral  as  having 
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no  e/late  at  *#— As  being  Schoolmajlert— Party  Clerks 
»~Curates—Hofpital-men--*LeafeholderS)  and  Copyholders 
—Others,  as  not  having  freeholds  of  the  value  of  40*. 
,  per  annum — as  being  Jjdinors—**  having  purcbafed 
their  freeholds  within  one  year  before  the  election— as 
having  been  influenced  to  vote  by  threats—os  having 
voted  twice— one  as  being  an  Alien ;  and  others  whpfe 
votes  appear  upon  the  poll,  though  there  are  no  fuck 
perfonsy  either  hf  the  places  where  they  fwore  their 
freeholds  did  lie,  or  in  the  places  where  they  fwore 
that  their  abode  was." 

The  trial  did"  not  proceed  to  more  than  one  day  of 
the  fitting  member's  cafe ;  and  there  is  no  general 
Hate  of  the  obje&ions  on  his  part* 

The  Oxfordshire  election  in  1755,  fecms  to  have 
jnade  the  moft  obftinate  conteft  of  them  all.  Thaftr 
too  was  heard  at  the  i?ar  of  the  houfe,  and  continued 
from  the  3d  of  December  to  the  23d  of  April  follow- 
ing, during  which  time  it  was  heard  before  the  houfe 
45  times.  I  have  read  all  the  entries  of  the  proceed* 
ings  in  the  Journal  (vol.  27.)  There  i6  none  that 
contains  a  general  account  of  the  obje&ions  on  either 
fide,  as  in  the  Yorkfhire  cafe*  They  axe  difperfed 
through  the  proceedings  of  the  feveral  days :  But  there 
were  more  heads  of  obje&ion  taken  than  in  the  latter. 
The  cafe  of  Dent  abovementioned  is  the  only  one 
which  dates  a  charge  upon  the  eftate,  in  obje&ion  $q 
the  vote. 

Upon  comparing  thefe  ele&ions  with  that  of  Bed- 
ford(hire,  it  will  appear,  that  the  objedttons  raifed 
upon  the  afleffments  are  vaftly  more  numerous,  in 
proportion  to  the  numbers  on  the  poll,  in  the  latter 
pafe  than  in  them. 

'    T  P.  461, 
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P.  461,  2.  (G.)  The  cafe  of  Wetherell  and  Hall, 
was  an  adion  of  debt  on  the  ftat.  22  &  23  Charles  II. 
ch.  25.  for  the  penalty  infli&ed  by  that  a&  on  thofe- 
who  kill  game,  not  having  the  eftate  therein  defcribed. 
It  was  tried  at  the  Durham  affizes  in  the  fummer  of 
1782,  when  the  circumftances  upon  which  the  defen- 
dant refted  his  defence',  having  occafioned  doubts  in 
the  court,  it  was  agreed  to  ftate  them  in  a  fpecial 
cafe  for  the  opinion  of  the  court  of  King's  Bench  in 
the  following  Michaelmas  Term.  This  cafe  ftated, 
that  the  defendant,  in  right  of  his  wife,  was  feifed  of 
an  eftate  of  inheritance,  part  copyhold,  of  the  clear 
yearly  value  of  103I.  That  in  May  1780,  before  the 
time  of  the  fuppofed  offence,  the  defendant  and  his 
wife  mortgaged  a  clofe  of  the  value  of  14I.  per  ann. 
put  of  the  faid  copyhold.  That  the  faid  mortgagee 
was  admitted  to  the  faid  mortgaged  part,  but  had  never 
been  in  poflefnon  ;  the  intereft  of  the  mortgage  (which 
wasfor400l.)  having  been  regularly  paid  :  And  that 
at  the  time  of  the  fuppofed  offence,  the  faid  mortgage 
continued  on  the  faid  clofc. 

The  coimfel  for  the  plaintiff  argued,  That  the  de- 
fendant had  nothing  more  than  an  equitable  eftate,  of 
which  the  court  of  King's  Bench  cannot  take  notice. 
It  muft  be  of  an  inheritable  nature.  The  defendant 
muft  be  the  proprietor  :  Here  he  is  only  tenant  at 
will.  But,  further,  on  a  fair  conftruclion  of  the  above 
act,  the  defendant  is  not  qualified.  The  legiflature 
meant  perfons  of  a  certain  independent  income,  by  the 
words  u  clear  yearly  value  "  In.  cafe  he  had  taken  it 
fubject  to  the  mortgage,  inftead  of  mortgaging  it  him- 
felf,  or  fuppofe  the  value  reduced  by  taxes,  in  either 
cafe  he  has  not  the  income  defcribed  by  the  act  s  for 

the 


NOTES.  589 

the  grofs  value  of  an  eftate  is  not  the  meafure  of 
that. 

The  counfel  for  the  defendant  argued,  That  the 
only  quqftion  made  at  the  trial,  and  to  be  confidered 
now  was*  whether  the  intereft  of  the  mortgage  was 
to  be  confidered  as  a  deduction.  , There  are  many 
cafes  in  which  courts  of  law  take  notice  of  equitable 
interefts,  as  in  eje&ments  againft  cejlui  que  trujl. 
2d,  This  is  a  penal  a&,  and  equitable  eftates  are 
within  it.  .  An  equity  of  redemption  is  confidered  as 
real  eftate ;  it  defcends  to.  the  heir  of  the  mortgagor. 
A  mortgage  is  only  a  debt. 

The  queftion  remaining  is,  whether  the  intereft 
can  be  any  thing  more  than  a  debt.  The  words  clear 
annual  value  relate  only  to  the  property,  without 
any  regard  to  the  debts.  The  mortgagee,  if  in 
pofTeffion,  might  kill  game,  and  the  court  would 
not  inquire  into  the  quantity  of  the  debt  or  intereft* 
The  penalties  of  the  law  are  to  be  determined  by 
-juftices  of  peace,  and  it  could  not  be  intended  that 
they  fhould  go  into  all  the  tranfa&ions  and  circum- 
ftances  of  the  defendant's  property.  There  are  no 
cafes  on  the  fubje£t,  but  fome  circumftances  in  the 
old  qualification  a&s  are  in  favour  of  this  conftruc- 
tion.  In  the  flat.  1  James,  ch.  27.  f.  3.  and  3  James, 
ch.  13.  f.  5.  a  perfbnal  eftate  is  one  of  the  quali- 
fications. No  mention  is  there  made  of  debts  :  The 
pofTeffion  of  chattels  to  the  amount  of  £.200  is  fuffi- 
cient.  In  the  qualification  to  vote  by  7  &  8  W.  III.  chf 
25.  a  mortgagor  in  pofTeffion  is  to  vote.  By  incum- 
brances^ are  meant  cafes  in  which  fome  other  perfbn 
receives  the  rents.  > 

Lord 
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Lord  Mansfield—**  The  privilege  is  given  to  ftu 
forty.  In  the  cafe  of  voting,  a  man  fouears  to  bis 
having  40s.  a  year.  The  mortgagee  has  a  charge  00 
the  land  :  It  might  be  carried  fo  far,  ap  that  the 
mortgagor  might  have  nothing."  , 

Judges  Willes  and  Afhhurft  were  of  the  lame  opi- 
nion. Judge  Bullcr  was  of  die  fame  opinion,  and 
added—"  As  to  the  jufttces  of  peace,  they  muft  in 
many  cafes  go  into  fuch  inquiries ;  as  on  contrafi* 
between  landlord  and  tenant.  The  only  doubt  is, 
Whether  clear  yearly  value  means  value  in  pofleffion  of 
die  defendant.  It  is  clear  upon  the  words  of  the  aft 
that  it  does $  and  efpecially  when  the  fiatute  of  James 
js  confidered." 

Hereupon  the  court  gave  judgment  for  the  plaintiff. 

P.  478.  (H.)  The  ftatute  is  as  Mows  : 

u  An  2&  to  remove  certain  difficulties  relative 
to  voters  at  county  elections* 

u  Whereas  the  feveral  laws  now  in  being,  for  afcer- 
taining  tl^e  rights  of  perfons  claiming  to  vote  in  the 
ele&ions  of  knights  of  the  (hire  to  ferve  in  parlia- 
ment, for  that  part  of  Great  Britain  called  England, 
*re  difficult  to  be  carried  into  execution,  and  great 
delays  and  inconveniences  have  been  occafioned  by  the^ 
numberlefs  difputes  which  have  arifen  at  county  elec- 
tions concerning  fuch  rights,  for  remedy  whereof  h% 
it  ena&ed,  &c.  That  from  and  after  the  firft  day  of 
January,  1781,  &c.  (as  in  p.  477.) 

44  Se&.  2.  Provided  always,  That  this  a&,  with  re* 

(pe&  to  fuch  rating  and  affeffing  as  aforefaid,  (hall  not 

«*tend,  or  be  conftrued  to  extend,    to  annuities  or 

fca-frrm  rents,  (duly  regiftered)  ilfuing  out  of  any 

<►  mrfuagesp 
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mefTuages,  lands,  or  tenements,  rated  or  aflefled  at 
aforefaid ;  nor  (hall  the  lame  extend,  or  be  conftrued 
to  extend,  to  any  peribn  who  became  entitled  to  fuch 
mefTuages  lands  or  tenements,  for  which  he  {hall  vott 
pt  claim  to  vote  as  aforefaid,  by  defcent,  marriage, 
marriage  (ettlement,  devife,  or  promotion  to  any  bene- 
fice in  a  church,  or  by  promotion  to  an  office,  within 
twelve  calendar  months  next  before  fuch  ele&ion ;  but 
fuch  peribn  (hall  be  entitled  to  vote  at  fuch  ele&ion, 
if  the  mefTuages  lands  or  tenements  for  which  he 
(hall  vote  or  claim  to  vote,  as  aforefaid,  have  been, 
within  two  yeacs  next  before  fuch  ele&ion,  rated  or 
aflefled  to  the  land  tax,  in  the  name  of  the  perfon  or 
perfons  by  or  through  whom  fuch  perfon  voting  or 
claiming  to  vote  as  aforefaid,  (hall  derive  his  title  to 
the  mefTuages  lands  or  tenements  for  which  he  (hall 
vote  or  claim  to  vote,  as  aforefaid,  or  in  die  name  of 
fonae  predeceflbr  within  two  years  next  before  fuch 
election,  of  fuch  perfon  claiming  to  vote  in  refpedt  of 
any  promotion  to  any  benefice  in  a  church,  or  pro- 
motion to  an  office,  or  in  the  name  of  the  tenant  or 
tenants  of  fuch  perfon  or  perfons,  fuch  tenant  or 
tenants  a&ually  occupying  fuch  mefTuages  lands  or 
tenements. 

"  StSt.  3.  And  be  it  further  ena&ed,  That  the  com-' 
miffioners  of  the  land  tax  for  that  part  of  Great  Britain 
called  England,  or  the  principality  of  Wales,  at  their 
refpe&ive  meetings  held  for  appointing  afleflbrs  of  die 
land  tax  for  the  feveral  parifhes  and  places  lying  within 
the  divifton  for  which  fuch  commiffioners  (hall  a&» 
(hall  caufe  to  be  deliyered  to  each  of  the  faid  afleflbrs, 
a  printed  form  of  an  afleflment,  as  fet  forth  in  the 
fcbedule  hereunt?  annexed;  and  the  faid  afleflbrs  are 

*   hereby 
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hereby  required  to  make  their  affeffmcnts  according  t§ 
die  faid  form  $  and  {hall  make  three  duplicates  of  fuch 
affeflments;  and  fhall  (at  leaft  fourteen  days  before 
fuch  affeflment  fhall  be  delivered  to  the  tommiffioners 
of  the  land  tax   for  the  county  riding    or  divifion, 
within  which  the  parifh  or  place  for  which  fuch  affeff- 
ment  (hall  be  made  fhall  lie)  caufe  one  of  the  faid 
duplicates,  or  a  fair  copy  thereof,  to  be  fluck  up  upon 
one  of  the  doors  of  the  church  or  chapel  of  the  parifh 
or  place  for  which  fuch  affeflment  fhall  be  made  ;  but 
in  cafe  fuch  affeflment  fhall  be  made  for  an  extraparo- 
chial  or  any  other  place  where  there  is  not  any  church 
or  chapel,  then  fuch  affeflment  fhall  be  fluck  up  upon 
one  of  the  doors  of  the  church  or  chapel  in  a  parifh 
next  adjoining ;  and  if  any  perfon  or  perfons  (renting, 
holding,  or  occupying,  any  mcfluages  lands  or  tene- 
ments in  any  fuch  parifh  or  place,)  fhall  rent,  hold, 
or  occupy,  meffuages  lands  or  tenements,  belonging 
to  different  owners  or  proprietors,  the  fame  fhall  be 
Separately  and  diftin&ly  rated  and  affeffed  in  fuch  affeff- 
ments,  that  the  proportion  of  the  land  tax  to  be  paid 
by  each  feparate  owner  or  proprietor  refpe&ively,  may 
be  kno.wn  and  afcertained  ;    and  the   faid  duplicates 
fhall  be  delivered  to  the  land  tax  commiffioners,  at 
their  meeting  for  the  receipt  of  affeiTments ;  and  if 
the  name  of  any  owner  or  owners  of- any  meffuages, 
lands,  or  tenements,  in  fuch  parifh  or  place,  entitled  to 
vote  as  aforefaid,  fhall  not  appear  or  be  included  in 
fuch  affeflment,  it  fhall  and  may  be  lawful  for  fuch 
perfon  or  perfons,  by  himfelf  or  themfcJves  or  by  his 
or  their  agent  or  agents,  to  appeal  to  the  commiffion- 
ers of  the  land  tax,  to  whom  fuch  afleffments  fhall  be 
returned s    and  every  perfon  fo  intending  to  appeal* 

fhall, 
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-  Ihall,  and  is  Hereby  required  to  give  notice  thefeof  in 
writing  to  one  or  more  of  the  affeffors  of  tie  parifh 
or  place  wherein  he  is  rated  t  And  the  faid  eommiffion* 
en,  on  fuScidnt  caufc  to  be  (hewn,  fhall  aipend  the 
duplicates  of  fuch  affeflments,  by  inferring  therein  the 
.name  or  names  of  the  a&ual  occupier  or  occupiers, 
and  of  the  owner  or  owners  of  fuch  meffuages  lands 
or  tenements,  or  the  perfon  or  peribns  entitled  to,  or 
in  the  a&ual  receipt  of  the  rents  iffucs  and  profits 
.thereof  j  or  by  ending  the  name  of  any  perfon  who 
Jhall  appear  to  them  to  have  been  improperly  inferted 
therein.  And  the  (aid  commiffioners  are  hereby  required 
to  caufe  one  of  the  laid  duplicates  fo  amended  (after 
the  fame  (hall  be  duly  figned  and  fealed  by  the  (aid 
commiffioners  or  any  three  of  them)  to  be  returned 
to  the  (aid  affeffors,  or  one  of  them ;  and  fuch  affeffors 
arc  hereby  required  to  deliver  fuch  duplicate,  fo 
amended,  within  ten  days  after  the  receipt  thereof,  to 
one  of  the"  chief  cdnftables  of  the  hundred  lath  or 
Wapentake,  within  which  the  pajrifh  or  plac^  for  .which 
fuchaffeffment  was  made  (halLlie,  taking  the  receipt 
of  fuch  chief  conftablc  for  the  fame,  and  which  receipt 
fuch  chief  conftable  is  hereby  required  to  give  :..And 
fuch  chief  conftable  is  hereby  alfo  required  tgjfelgver 
fuch  duplicate  upon  oath,  (which  oath  the  (aid  jpagif- 
trates  are  hereby  impowered  to  adminifter),  without 
any  alteration,  at  the  next  general  quarter  feffiop?  of 
the  peace  for  the  county  riding  or  divifion,.  within 
which  fuch  affeffment  fliall  be  made,  in  open,  courts 
the  firft  day  of  fuch  feffions,  to  the  clerk  of  the;  peace 
attending  fuch  feffions,  to  be  by  him  filed  and  kept 
amongft  the  records  of  the  feffions. 
Vat.  II.  Q.q  „         Seft, 


594  MOTES. 

Soft,  4.  And  fee  it  far**  ended,  That  if  any 
aflcfibr  Audi  neged  to  deUvcrfiM&  duplicate  fo  amend* 
*d  to  fiich  chief  coaftahle  as  aforefaid,  or  if  facb 
thief  conftaMe  to  whom  the  fine  (hall  be  dalfrercd, 
Ihall  negleA  to  deliver  the  feme  to  finch  clerk  of  the 
yeace,  at  the  next  general  qtttrter  frflia—  of  the  peace 
as  afbrefiidy  or  flull  wilfully  alter  or  deface  aajr  feck 
duplicate ;  threry  fiich  afieflbr  and  chief  conftaMe  b 
fcfiending  lhafl,  for  erery  foch  offence^  ami  for  erery 
fach  duplicate  fo  negle&ed  to  be  delivered  at  aforefiud^ 
forfeit  the  fbm  of  five  pounds,  to  be  levied  and  reco- 
vered in  the  manner  herein  after  mentioned*" 

In  faction  5,  the  derk  of  die  peace  is  dke&sJ, 
during  every  Michaelmas  feffiens*  to  examine  whether 
all  the  land  tax  duplicates  of  the  feveral  tf  vifions  have 
been  brought  in*  and  if  not,  to  report  it  to  the  court, 
who  are  to  fine  die  chief  coaftabies  fo  haying  mads 
default. 

In  left.  6, 7>  and  8,  a  method  is  provided  for  punch- 
ing the  afleflbrs  and  difcharging  the  chief  confables, 
if  it  fhall  appear  that  the  fault  was  in  die  former; 
And  the  fines  are  to  be  paid  to  the  treafurcr  of  the 
county. 

In  fe£b  9,  the  jufticts  (or  any  two)  are  impewercd 
to-order  the  affeffment  to  be  made,  where  omitted, 
and  delivered  to  die  clerk  of  the  peace* 

Sea.  10,  is  the* :  «  And  be  it  further  ena&4 
That  if  any  perfoo  or  perfbm  ihall  be  diflatisfied,  or 
fhall  think  himfelf  or  themfelves  aggrieved  by  any 
determination  of  the  (aid  commMEoners  of  die  land 
tax,  it  (hall  and  may  be  lawful  for  fiich  perfon  or  per- 
fons  to  appeal  againft  fueh  determination*  to  die  general 

3  *■«** 
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quarter  fefllons  of  the  peace  fof  the  county  riding  or 
tfivifion  within  which  fiich  commiiEopers  fhajl  a&* 
yfyicb  fhall  happen  neatt  after  the  Caufe  of  complaint 
fhal)  have  arifen,  giving  ten  days  notice  of  fitch  ap~ 
ppd  to  oi>e  of  the  cqmmifioners  fignipg  .the  duplicate 
<pf  *l)e  iaifi  afleffmen^  and  alfo  to  one  of  the  afl^ort 
jjf  the  pariiji  or  place  where  the  eftate  belonging  to 
Jfrp  p,erfon  or  perfons  who  {ball  think  himfelf  or  them? 
f&#e?  aggrieved  flxal)  lie  :  And  the  juftkes  aflcmblod 
jaiuch  ffj&pns  are  hereby  authorized  and  required  by 
exaoiinauon  upon  oa*b,  (which  oath  the  (aid  juftice* 
axe  hereby  authorife^  to  adminifter,)  to  he^r  and  de- 
termine thje  matter  of  fuch  appeal,  and  to  amend  fuch 
##^mepts  where  they  gull  think  ncceflary*  and  alfo 
foawafd  fiich  coils,  as  to  them  in  their  difcretion  Ihall 
fcem  jFeafonable ;  and  by  thejr  order  or  warrant  tp 
rjeyy  the  cofts  which  (ball  be  fo  awarded,  by  diftrefc 
and  fide  of  the  goods  and  chattel*  of  the  perfon  V 
perfon?  againft  whom  the  fame  (hall  be  fp  awarded, 
ffpdering  the  overplus  (if  any)  to  the  owner  or  own- 
ers after  dedu&ing  the  reafonable  charges  of  fuch 
flftrefe." 

IptfeSt.  ijt,  provifton  is  made  that  perfons  whofc 
names  on  appeal  (hall  appear  to  have  been  improperly 
-omitted  from  the  rate,  lhall  be  deemed  to  have  been 
jMy  rated. 

Sed»  12,  relates  to  hufbands  of  women  intitkd  to 
dower  out  of  the  eftates  of  their  former  hufbands,  who 
are  enabled  to  vote  although  the  dower  may  not  have 
been  actually  affigned. 

Se&.  13,  dirc&sthe  clerks  to  give  infpe&ion  and 
Copies  of  the  duplicates,  on  being  paid  as  therein  pro- 
vided; "  which  laid  duplicates  and  alfo  a  true  copy 
Q.q  %  of 
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of  diem  or  any  part  of  them,  (igrted  as  afore&id  * 
and  alfo  the  duplicate  of  any  afleflment  in  the  poffcf- 
fion  of  the  commiffioners  of  the  land  tax,  or  mfbt 
poffeffion  of  the  receiver  general  of  the  county,  or  a 
copy  of  the  (aid  duplicates  (igned  by  the  faid  commif- 
doners,  and  purporting  the  fame  to  be  a  true  copy, 
ihall  at  all  times  and  in  all  places  be  allowed  and  ad- 
mitted, as  legal  evidence  of  fuch  afleffinents  certifi- 
cates, memorials  and  books'  of  entries,  in  all  cafes 
whatfoever :  And  fuch  copy  (hall  be  delivered  within  a 
reafonable  time  after  die  fame  (hall  be  demanded." 

Seft.  14,  dire&s  the  clerk  of  the  peace  or  his  de- 
puty to  attend  at  every  county  eleftion  with  the  ori- 
ginal duplicates,  at  die  requeft  of  any  candidate;  whft 
is  to  pay  him  two  guineas  a  day  for  attendance,  and 
eighteen  pence  a  mile  for  his  travelling  expences. 

In  (c8t.  15,  That  after  notice  of  the  ifluing  of  the 
writ)  the  clerk  of  the  peace  is  to  attend  from  nine  to 
three  each  day,  where  the  records  of  the  county  art 
ufually  kept,  for  the  purpofe  of  making  copies  of  the 
duplicates,  &c. 

Se£t.  16,  infli&s  a  penalty  of  500L  on  the  clerk  of 
the  peace  for  wilful  mifbehaviouf  contrary  to  this  aft  ; 
the  adion  to  be  brought  within  two  months.  And 
the  remaining  fe&ions  of  the  aft  regulate  the  pro* 
ceedings  for  recovering  the  penalties,  or  indemnifying 
the  parties  concerned. 


THE 


XIII. 


THI 


Of  the  COUNTY  of 

BUCKINGHAM, 


TRc  Committee  was    chofen  on  Monday,  April  4, 
1785,  and  confifted  of  the  following  Members: 

Edward  Pbelips,  Efq;  Chairman. 

Daniel  Pultney,  Efq; 

Hon.  Ed,  James  Eliot* 

John  Cstfl,  Efq; 

Sir  Charles  Preftdli. 

Hon.  John  Eliot, 

Sir  John  Miller,  Bart, 

Robert  Colt,  Efq; 

John  MWamara,  Ef<j; 

*§ir  Charles  Kent,  Bart, 

Jvhn  Kynaftoft,  Efqj 

Lord  Vifcount  Puncannon, 

Alexander  Popham,  Efq* 

Nominees. 
Dudley  Long,  Efq;  Of  the  Petitioner, 
John  Parry,  Efq;  Of  the  Sitting  Member* 

Petitioners. 
The  Right  Hon,  Ralph  Earl  Verney,  of  the  kingdom 
of  Ireland,  and  certain  Freeholders  in  his  Intereft. 

Sitting  Member \ 
John  Aubrey!  E(q; 

Counsel, 

For  the  Petitioner sy 

Mr.  Graham,  and  Mr.  Law. 

For  the  Sitting  Member^ 
Mr.  Rous,  and  Mr.  Douglas. 
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Of  the  COUNTY  of 

BUCKINGHAM. 

THE  petition  of  Earl  Verney,  and  that  of 
the  freeholders  in  his  favour,  were  alike 
in  iubftance ;  and  contained  the  general  aUegati* 
tons  df  a  majority  of  legal  votes  on  the  fide  of  thfc 
petitioner,  and  of  illegal  means  employed  by  his 
opponent  Mr.  Aubrey  to  obtain  an  undufc  re- 
turn *. 

Mr.  W,  GrenviBe,  who  had  been  returned 
with  Mr.  Aubrey  for  this  county,  was  not  macfe 
a 'party  to  die  petitions  His  return  being  *m» 
quefHohed. 
The  numbers  on  the  poll  ftood  as  following  f 
For  the  Right  fton.  Wfti.  Wynd-1 

bam  QrenvUfc,  mm  jt%6t 

John  Aubrey,  Efq$  -*•  174b 

The  Right  Hon,  Earl  Verify,  17 16 

?  40  Jounu  39,  472. 

Q&  4  In 
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In  the  beginning  of  this  caufe,  after  the  peti- 
tions had  been  read,  the  fqmc  kind  of  difpute 
arofe  between  the  parties,  as  happened  in  the 
cafe  of  Bedfordfhire,  related  in  p.  3863  rpfpeft* 
ing  Ac  mode  of  proceeding}  i.  e.  whethtr  by 
(eparate  hundreds,  or  through  the  whole  coun- 
ty. It  began  here  before  the  leading  counfel 
for  the  petitioner  had  opened  the  cafe  j  upon  his 
application  to  thj  cqyxt  tp  Know  whether  he 
fhould  open  the  whole  of  the  petitioner's  cafe 
then,  or  only  the  ftate  of  that  hundred  with 
which  he  propofed  to  begin  the  trial,  and  (9 
proceed  upon  the  other  hupdreds  refpc<5tively  in 
the  progrefs  of  it ;  propofing  tq  take  the  lame 
courfe  as  was  held  in  the  Bedfordfhire  Com- 
mittee then  fitting,  viz.  by  feparate  hundreds. 
To  this  the  fitting  member's  counfel  obje&ed; 
and  the  point  was  argued  on  both  fides*  Th? 
reafoning  and  obfervations  were  in  fubQance  the 
fame  ?s  are  before  related  upon  the  fame  qucf- 
tion  in  the  Bedford|hire  Committee,  to  which 
I  refer  the  reader  *.  But  the  decifion  was  di£ 
ferent  from  that.  The  Committee  by  their  re- 
folution,  directed 

The  petitioner  to  go  through  the  whole  of  his 
eaft.  . 

?Sccp.  386,  7,8,9, 

After 
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After  declaring  which,  the  Chairman  recom* 
mended  to  the  parties,  to  adhere  as  much  as 
pofiible  to  the  arrangement  of  their  evidence  by 
hundreds,  for  their  own  mutual  convenience, 
and  that  of  the  court. 

Accordingly  the  counfel  ffctted,  in  a  general 
manner,  the  whole  of  the  petitioner's  cafe. 

The  queftions  propofed  to  be  agitated,  were 
of  the  fame  kind  as  thofe  in  Bedfordfhire ;  and 
the  few  that  were  decided  have  been  mentioned 
in  that  cafe.  The  trial  was  only  carried  on  for 
fix  days;  having  commenced  on  Tueflaythe 
5  th  of  April,  and  ended  on  Monday  the  1  ith 
following:  On  which  day,  the  petitioner's  coun- 
fel having  made  two  obje&ions  depending  on 
the  conftruftion'  of  the  difqualifying  aft  of  22 
Geo.  III.  ch.  41.  which  the  Committee  deter- 
mined againft  them,  formally  declined  any  far- 
ther proceeding  againft  the  fitting  member; 
Thefe  objections  were,  to  the  votes  of  a  fubdifc 
tributor  of  ftamps,  and  of  a  colle&or  6f  the 
window  tax ;  the  decifions  of  which  have  been 
before  related.  

Mr.  Aubrey  was  hereupon  declared  duly 
elefted ;  of  which  the  Chairman  informed  the 
houfe  April  the  1  ith  *. 

.*  40J0US,   9»f^   ■■:■ 

'-■    '  '-The 
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The  following  is  a  lift  of  all  the  objc&ions 
upon  which  the  petitioner  proceeded  in  cri. 
dencc. 
Want  of  due  tfeffineat  to  the  land  tax  39 

Jnfufficient  or  po  freehold  «*-  4 

Inferior  value  in  itfelf        **—  **-  S 

Reduction  of  value  by  mortgage      —  5 

Bankruptcy        •*-  •-*  —  f 

Copyhold  —  —  —  1 

Mortgagor  out  of  poffcffion  —  % 

Subdiftributor  of  (lamps    —  *~-  1 

Collector  of  (he  houfe  and  window  tax  1 
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"Upon  fome  points  of  evidence  which  were  agi- 
tated in  this  caufe,  of  the  fame  kind  as  thofe 
mentioned  in  p.  568,9  of  the  Itedfordfhire  pro- 
ceedings, ^he  Committee  followed  the  £une 
piles.  A  witnefe  was  going  to  relate  die  con* 
tents  of  a  voter's  tide  deeds,  of  which  he  ha£ 
obtained  inijjeftion  by  threats.  This  evidence 
was  obje&ed  to,  and  thp  Committee  hereupon 
refolvcd, 

%bot  they  ought  not  to  compd  the  prodvBm*  $f 
title  deeds :  And  that  the  evidence  of  deeds  obtaiad 
Under  the  threat  of  compnlfion  be  not  admitted. 

In  proceeding  upon  one  of  the  mortgage  ob- 
jeQionsj  the  circumftances  falling  within  the 

abo?$ 


BUCKINGHAMSHIRE.      $o£ 

above  rtfbfemon*  the  petitioner  could  not  pro* 
<Juce  the  deeds  in  evidence »  and  a  witnefs  ifrai 
called  whohad  Wle  extrafisfrota  the  deeds, Which 
he  was  about  to  read  to  the  court.  The  couiw 
fel  for  the  fitting  rpembef  objected  to  the  ex- 
jradis  as  not  the  beft  eyidence, ',  The  other  party 
anfwered,  That  the  rcfehmon  prevented  their 
producing  the  original  and  they  wfcit  thcrefonp 
to  be  confidered  a$  loft,  which  would  enable 
them  to  read  the  extrafts.  The  Committer 
refolved, 

That  the  extras  of  a  deed,  in  the  poftffion  of  a 
party  not  adverfe  to  its  prodnBion,  be  not  admitted 
in  evidence  infaad  of  the  original. 

[The  follcwing  cafe  in  this  trial,  was  by  accident 
omitted  to  be  inferted  in  p.  447,  next  after  the  cafe 
>  pf  T,  Kidman,  to  which  it  bears  a  relation* s 

John  Creaker  was  objeded  to  as  voting  for  a  free- 
hold of  lefs  than  40s,  value.  He  described  it  on  the 
poll  as  land.  His  freehold  confifted  of  a  houfe,  with 
a  yard  annexed  to  it  appurtenant  to  the  houfe,  ufed 
by  him  as  a  carpenter's  yard.  The  yard  alone  was 
worth  20  s,  but  both  together  more  than  40  s.  a  year* 
The  counfel  for  the  fitting  member  contended  for  the 
right  of  taking  the  value  of  the  houfe  into  confident 
tion,  in  eftimating  die  freehold  \  becaufe  land  in  the 
legal  fenfe  included  buildings  on  the  land,  and  where 
both  made  one  entire  tenement,  neceflarily  palled  to-*, 
gether  j  although  where  they  are  feparate  from  each 
^tKef^i^  nfight  be  neceflary  to  defcribe  both.    The 

petitioner's 
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petitioner's  counfel  obje&ed  to  any  evidence  of  the 
value  of  the  houftt  to  fupport  *  voce  which  had  been 
defcribed  to  confift  of  land  alone ;  becaufe  it  would 
confound  the  common  defcription  of  houfe  and  land^ 
which  cuftom  had  very  properly  eftablifhed  for  dif- 
tinguifliing  the  two,  according  to  the  requifitions  of 
the  law.  The  court  by  their  resolution  allowed  the 
inquiry  into  the  value  of  the  houfe,  in  order  to  make 
out  the  qualification  of  the  voter.] 


A  P  P  E  N. 
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APPENDIX. 

The  ftatute  28  Geo.  III.  cb.  $2.  containing  many 
ufeful  regulations  upon  the  fubjell  of  elections, 
will  necejfarily  be  referred  to  often  upon  the 
trials  of  them :  For  winch  reqfon  itjeemed  to  me 
proper  tdfubjom  an  cxaft  copy  of  it  to  this  volume, 
for  the  convenience  of  parties  concerned,  viz. 


Stat.  28  Geo.  III.  ch.  52. 

An  A&  for  the  further  Regulation  of  the  Trials  of 
controverted  Ele&ions  or  Returns  of  Members  to 
ferve  in  Parliament. 

TX7BEREAS,  by  an  aft  of  parliament  patted  in  the  PretmU* 
W    tenth  year  of  the  reign  of  his  prefcat  Majefty,  inri-recitiar 
tuled,  An  Alt  to  regulate  the  Trials  of  Controverted  Elec- 10  Geo.  in* 
tions,  or  Returns  of  Members  to  fiarve  in  Parliament,  cer-  ****  * 
tain  regulations  wete  eftablilhed,  for  a  time  therein  limited, 
for  the  trials  of  controverted  elections,  or  returns  of  mem- 
bers to  ferve  in  parliament :  And  whereas,  by  an  aft  pafled 
in  the  eleventh  year  of  the  reign  of  his  prefent  majefty,  in- 
tituled, An  Aft  to  explain  and  amend  an  Aft  made  in  the 
laft  Seffion  of  Parliament,  intituled,  An  Ad  to  regnlato  tbeiiGeo.tll, 
Trials  of  Controverted  Eltdions,    or  Returns  of  Members  to******* 
Jem  in  Parliament,  further  regulations  were  made  therein :       .   .    , 

And 
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And  whereas  the  provifions  of  the  fkid  A  As  were,  fey  *n  a4 

pafled  in  the  fourteenth  yea*  of  the  feign  of  his  prefeat  ml- 

jefty,  continued  and  made  perpetual :  And  whereas,  by  tn 

aft  patted  in  the  twenty-fifth*  year  of  the  reign  of  *  his  ptefent 

*nds*Geo.aMjcftyi  Intituled,  An  Aft  to  limit  the  Duration  of  PoOs 

*€fep*  *  sod  Scrutinies,  and  for  making  other  Jlegoiationi  touching 

th*  Election  of  Member  to  fence  in  Pailknxnt  fot  Placet 

^ithin  England  and  Wajes,  and  for  Berwick  upon  Tweedf 

and  alfo  for  removing  Difficulties  which  may  arife  fof  Want 

of  Retains  being  made  of  Members  to  ferve  so  J^awflmeiib 

Thcpn>vifionsof  thefai4  a^g  weieextea<fcd#  in  dbc  nanncf 

therein  mentioned,  to  pe&jpos  complaining  that  no  xctoia 

has  been  made  to  a  writ  iffued  for  the  election  of  a  member 

or  members  to  fern  in  parliament,  within  the  times  limited 

inthefaidaAj  rr  *H*  f,tmh  nrhian  ia-iwr  1  trtntn  rrf  a  mrnh 

ber  or  members  according  to  the  requiiirion  of  the  writ  J 

And  whereas  it  is  expedient  that  farther  regulations  fhoold 

be  made  for  the  execati«i  rf  the  fait  fcvetal  a£s,  and  dm 

provifion  fhould  be  made  for  difcouraging  perfoos  from  pre* 

faiting  frivolous  or  venous  petitions*  or  getting  vp  frivo- 

ions  or  ycxatious  defence**  in  any  of  the  cafes  to  wfeicfa  the 

above-recited  acts  relate  :  And  that  provifion  Otoald  allb  be 

made  for  the  final  decifion  of  queftions  refpetting  the  rights 

of  voting  at  fuch  elections,  or  of  nominating  or  appointing 

tjie  retarning  officer  or  returning  officers  who  are  to  ptefifc 

thereat:   Be  it  THtftEroaa i  exacted  by  the  King's 

Moft  Excellent  MajeHy,  fay  and  with  the  advice  and  coofaof 

of  the  lords  fpiritoal  and  temporal,  and  ^mnrmtj  in  this 

prefent  parliament  affemUed,  and  fay  the  anafconty  of  da 

No  petition  lame,  That  no  petition  compiainiag  of  anjindoe  csttton  or 

of  tn  undo*  setum,  or  of  the  otnUBon  of  a  return*  oc  of  the  infhfficicacy 

tkafon  or   0f  a  fetum,  (hall  be  proceeded  upon  in  she  ouemer  pte- 

fetuniy  to  be  ■ 

proceeded    feribed  in  the  find  above  recited  ads,  nntefs  the  fame  thai 

^J^^^Jj^befabfcribed  by  fomeperibnor  perfoiw  claiming  therein  to 

kminmca.  have  had  a  right  to  rote  at  the  efcftioo  to  which  |he  fame 

***4.  .  ftsfl 
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Ibdl  relate,  or  to  have  had  a  right  to  be  returned  as  duly 
detVd  thereat,  or  aBedging  himfelf  or  themfelves  to  have 
been  a  candidate  dr  candidates  at  fueh  election.  Provided 
always,  Thar  id  any  cafe  where  a  writ  has  been  iflued  fof? 
the  election  o(  a  rncmber  to  ferve  in  parliament  for  any  ditf» 
trift  of  butgh*  in  that  part  of  Great  Britain  called  Scotland, 
any  fach  petition  as  aroreikid  (hall  and  njay  be  fo  proceeded 
upon,  if  the  fame  (hall  be  fubferibed  by  any  perfon  or  per- 
fon* claiming  therein  to  have  had  a  right  Co  vote  at  the  elec- 
tion of  any  delegate  or  delegates,  commiffloner  or  commif* 
tonets,  fbr'chufing a burgefs for fuph djflria. 

D«  And  be  it  further  enafted,  That  jf,  at  any  timebefoie^  *f*iL. 
the  day  appointed  for  taking  any  fach  petition  into  confide-  t^nl  mem. 
ration,  the  Speaker  of  the  Honfc  of  Commons  ihaU  be  mmty£* 
formed,  by  a  certificate  in  writing  fubferibed  by  two  of  the  fog  a  p^ 
members  of  the  faid  hoofe,  of  dp  death  of  die  String  menv*  ******* 
ber  or  fitting  nfcmbers,  or  either  of  them,  whole  election  if  be  will 


or  retnm  is  complained  of  in  fuch  petition,  or  of  the  death  JJJJjJfJt 

of  any  member  or  members  returned  upon  a  double  return,  font  by  the 

whofe  election  or  return  is  complained  of  in  fuch  petition,  ^^Hinir 

or  that  a  writ  of  fommons  has  been  iflued  under  the  great  in§  oAcer  of 

leal  of  Great  Britain,  to  fummon  any  fuch  member  or  mem-  m#£^? 

bers  to  parliament  as  a  peer  of  Great  Britain;  or  if  thefuchjttW- 

Houie  of  Commons  (hall  have  refolved  that  the  feat  of  any  M  sc^a% 

luch  member  is  by  law*  become  vacant;  or  if  the  faid  houfe 

4faall  be  informed,  by  a  declaration  in  writing,  fubferibed 

by  fuch  member  or  members,  or  either  of  them,  as  the  cafe 

fliall  be,  and  delivered  in  at  the  table  of  the  houie,  that  if 

is  not  the  intention  of  fuch  member  or  members  to  defend 

his  or  their  election  or  return ;  in  every  fuch  cafe  norjpfc 

thereof  (hall  immediately  be  fent  by  the  Speaker  to  the  (hcrifF, 

or  other  returning  officer  for  the  county,  borough  or  place 

to  which  fuch  petition  (hall  relate :  And  fuch  (heriff  or  other 

returning  officer  (hall  caufe  a  true  copy  of  the  fame  to  be^  ^  C9^ 

affixed  on  the  doors  of  die  county  hall  or  town  hall,  or  of  the  to  b«  mm 

•m  on  the  dons 
P»riih'craK«o«a?< 
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ty  or  town  parHh  church  neareft  to  the  place  where  fuch  ekcHan  bat 
hall,  or  ufually  been  held,  and  fuch  notice  (hall  alfo  be  inferted,  by 
church,  and  order  of  the  Speaker  in  the  next  London  Gazette  ;  and  the 
chcGaseue.  or^cr  *or  tak*nS  A*00  petition  into  confideration  (hall,  if  re- 
Order  for  eeffary,  be  adjourned,  fo  that  at  the  leaf*  thirty  days  may  in- 
^tifn^ia.  tervene  between  the  day  on  which  fuch  notice  (hall  be  in- 
to confide,  fcrted  in  .the  faid  Gazette,  and  the  day  on  which  fuch  peri- 
he^o^SL  ^on  MI  he  taken  into  confideration. 
«di  IIL  And  be  it  enacted,  That  it  (hall  and  may  be  lawful, 

days  zftlr    at  any  time  within  thirty  days  after  the  day  on  which  fuch 
foch  notice,  notice  (hall  have  been  inferted  in  the  (aid  Gazette,  for  any 
may  petiti-  perfon  or  perfons  claiming  to  have  had  a  right  to  vote  at 
^tied*  **"    ^  ck^on*  or  at  ^c  c^c^on  °f  delegatea  or  commiffioneai 
party.         for  making  fuch  eledion,  to  petition  the  houfe,  praying  to 
be  admitted  as  a  party  or  parties,  in  the  room  of  foch  mem- 
ber or  members,  or  either  of  them ;  and  fuch  peribn  or  per- 
fons (hall  thereupon  be  fo  admitted  as  a  party  or  parties,  and 
(hall  be  confidered  as  fuch,  to  all  intents  and  purpofes  what- 
ever. 
Members        IV.  And  be  it  enacted,  That  whenever  the  member  or 
i!™*** ^   members,  whofe  election  or  return  is  fo  complained  of  it) 
tendon  not  fuch  petition,  (hall  have  given  foch  notice*  as  aforefaid  of  hit 
n^tohe    or  *€ir  *ntcnti°n  not  t0  defend  the  fame,  he  or  they  (hall 
admitted  at  not  be  admitted  to  appear  or  ad  as  a  party  or  parties  again* 
*•"*••        fuch  petition,  in  any  fubfequent  proceedings  thereupon,  any 
thing  in  the  above-recited  acts  to  the  contrary  notwithftand. 
ing.  And  he  or  they^hall  alfo  be  refrained  from  fitting  in  the 
houfe,  or  voting  in  any  queftion,  until  fuch  petition  (hall 
have  been  decided  upon  in  the  manner  prefcribed  by  the 
above  recited  a&s  and  by  this  aft. 
No  proceed-     V.  And  be  it  further  enacted,  That  no  proceeding  (hall 
any  petiti-  **'""'  uPon  *"?  petition,  by  virtue  of  the  above  recited  sib 
on,  uniefs    or  of  this  aft,  unlefs  the  perfon  or  perfons  fubferibing  the 
fttbfcriben  fame,  or  fomc  one  or  more  of  them,  (hall,  within  fourteen 
enter  into  a  days  after  the  fame  (hall  have  been  prefented  to  the  houfe, 

recogni- 
sance to  ap-  ** 
pear. 
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bt  within  fuch  further  time  as  (hall  be  limited  by  th<5  houfe, 
J>erfonally  enter  into  a  recognizance  to  our  fovereign  lord 
the  king,  according  to  the  form  hereunto  annexed,  in  the 
fum  of  two  hundred  pounds,  with  two  fufficient  furetks  in 
the  fum  of  one  hundred  pounds  each*  to  appear  before  the 
houfe  at  fuch  time  or  times  as  (hall  be  fixed  by  the  houfe  for 
taking  fuch  petition  into  confideration ;  and  alfo  to  appear 
before  any  felecl  Committee  which  (hall  be  appointed  by  the 
houfe  for  the  trial  of  the  fame,  and  to  renew  the  fame  in 
every  fubfequent  feflion  of  parliament,  until  a  felecl  Com- 
mittee (hall  have  been  appointed  by  the  houfe  for  the  trial  of 
the  fame,  or  until  the  fame  (hall  have  been  withdrawn  by 
the  permifllon  of  the  houfe :  And  if,  at  the  expiration  of 

the  faid  fourteen  days,  fuch  recognizance  (hall  not  have  been  and  lf no  re* 
_  .  .  lf         .         ,  .        t       .     n  cognizance 

fo  entered  into,  or  mall  not  have  been  received  by  the  Speaker  entered  into, 

of  the  Houfe  of  Commons,  the  Speaker  fhr.U  report  the  fame  !hc.^dcr  to 
to  the  houfe,  and  the  order  for  taking  fuch  petition  into  con-  char  ed,  un~ 
fideration  (hall  thereupon  be  difcharged,  unlefs,  upon  matter  *!*f*  caufc> 
fpecially  dated  and  verified  to  the  fatisfadion  of  the  houfe, 
the  houfe  (hall  fee  caufc  to  enlarge  the  time  for  entering  into 
fuch  recognizance.    And  whenever  fuch  time  (hall  be  fo  en- 
larged, the  order  for  taking  fuch  petition  into  confideration 
(hall,  if  neceflary,  be  poftponed,  fo  that  no  fuch  petition 
(hall  be  fo  taken  into  confideration  till  after  fuch  recogni- 
zance (hall  have  been  entered  into  and  received  by  the  Speaker* 
Provided  always,  That  the  time  for  entering  into  fuch  re- 
cognizance (hall  not  be  enlarged  more  than  once,  nor  for  any 
number  of  days  exceeding  thirty. 

VI.  And  be  it  enafted,  That  the  faid  recognizances  (hall  Recogni-  . 
be  entered  into  before  the  Speaker  of  the  Houfe  of  Com-  "tereVJnto 
mons,  who  is  hereby  authorized  and  empowered  to  take  the  before  the 
fame ;  and  the  fufliciency  of  the  fureties  named  therein  (hall  ^"furedw 
be  judged  of  and  allowed  by  the  faid  Speaker,  on  the  report  to  be  allow- 
of  two  perfons  appointed  by  him  to  examine  the  fame  ;  of  j^  on 
which  two  perfons  the  clerk,  or  clerk  aififtant  of  the  houfe,  report,  &c. 

Vol.  IL  R  r  (hall 
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(hall  always  be  one,  and  one  of  the  following  officers,  cot 
being  a  member  of  the  faid  houfe,  (hall  be  the  other ;  {that 
is  to  fay)  mailers  of  the  high  court  of  Chancery,  clerks  in 
the  court  of  King's  Bench,  prothonotaries  in  the  coon  of 
Common  Pleas,  and  clerks  in  the  court  of  Exchequer :  And 
the  faid  perfons  fo  appointed  are  hereby  authorifed  and  it- 
quired  to  examine  the  fame,  and  to  report  their  judgement 
thereupon ;  and  are  alfo  hereby  authorifed   to  demand  and 
receive  fuch  fees,  for  fuch  examination  and  report,  as  fhafl 
be,  from  time  to  time,  fixed  by  any  refolation  of  the  bode 
of  commons. 
Sureties  IW-     VII.  Provided  always,  and  be  further  enacted,  That  in 
than4o      *nY  ca^c  where  the  party  or  parties  who  ate  to  enter  info 
miles  from  fucn  recognizance,  or  his  or  their  fufeties,  or  either  of  them, 
enter  reeog-  Hiall  refidc  at  a  greater  diftance  from  London  than  forty  miles, 
nuincesbe-it  (hall  and  may  be  lawful  for  fuch  party  or  parties,  forety 
tbc.  or  fureties,  refpe&ively,  to  enter  into  fuch  recognizance  be- 

fore any  of  his  majefty's  juftices  of  the  peace ;  and  his  ma- 
jefty's juftices  of  the  peace,  or  any  of  them,  is  and  are  hereby 
authorized  and  empowered  to  take  the  fame ;  and  fuch  re- 
cognizance, being  duly  certified  under  the  hand  of  the  juftkt, 
and  being  tranfmitted  to  the  Speaker  of  the  Houfe  of  Com- 
mons, (hall  have  the  fame  force  and  efrcc"l  as  if  the  fame  bad 
Affidavits    b^n  entered  into  before  the  faid  Speaker :  Provided  alfo, 
before  a      that  it  (hall  and  may  be  lawful  for  the  perfons  to  whom  it  is 
jufticc,tobere^errC(^  ty  tnc  Speaker  to  examine  the  fufficiency  of  fuch 
c7ld5nic.of  farety  or  fureties,  to  receive  as  evidence  in  their  faid  exa- 
«ncy  of       mination,   any  affidavits  relating  thereto    which    (hall  be 
fureties.      fworn  before  any  matter  of  the  high  court  of  Chancery,  or 
before  any  of  his  majefty's  juftices  of  the  peace ;  and  fuch 
matter   of  the  high  court  of  Chancer)',   or  juttice  of  the 
peace,  refpeftivcly,  is  hereby  authorized  to  adminifter  fuch 
oath,  and  is  authorized  and  required  to  certify  fuch  affidavit, 
under  his  hand. 

VIII.  And 
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VlII.  And  be  it  enafted,  That  the  houfc  (hall  not  per-  No  petition 
tnit  any  fuch  petition  to  be  withdrawn,  except  fo  far  as  the  j^J^n  ' 
fame  may  relate  to  the  election  or  return  of  any  member  lefs  the  feat 
or  members  who  (hall,  (incc  the  fame  (hall  have  been  pre- vaca 
fented,  have  vacated  his  or  their  feat  by  death,  or  in  any 
other  manner. 

IX.  And  be  it  enafted,  That  if  the  petitioner  or  peti-JReeogni- 
tioners  who  (hall   have  entered  into  fuch  recognizance  »5SSnS 
a/orefaid,  (hall  not  appear  before  the  houfe  by  himfelf  or  appearing  at 
themfelves,  or  by  his  or  their  counfel  or  agents,  within  one  Jj^11^  ^ 
hour  after  the  time  fixed,  in  purfuance  of  the  above  recited  certified  into 
ads  and  of  this  aft,  for  calling  in  the  refpeftive  parties  *u*r#  xc 
their  counfel  or  agents,  for  the  purpofe  of  proceeding  to  the 
appointment  of  a  feleft  Committee ;  or  if  the  felecl  Com- 
mittee appointed  in  purfuance  of  the  faid  afts  and  of  this 
aft,  for  the  trial  of  fuch  petition,  (hall  inform  the  houfe 
that  fuch  perfon  or  perfons  did  not  appear  before  the  faid 
Committee   by  himfelf  or  themfelves,    or  by  his  or  their 
counfel  or  agents,  to  profecute  their  faid  petition  ;  or  if  fuch 
perfon  or  perfons  (hall  ncgleft  to  renew  their  faid  petition 
within  four  fitting  days  after  the  day  of  the  commencement 
of  every  feflion  of  the  fame  parliament,  .fubfequent  to  that 
in  which  fuch  petition  was  firft  prefented,  and  until  a  feleft 
Committee  (hall  have  been  appointed  for  trial  of  the  fame, 
or  until  the  fame  (hall  have  been  withdrawn  by  the  permifllon 
of  the  houfe,  in  every  fuch  cafe  fuch  perfon  or  perfons  (hall 
be  held  to  have  made  default  in  his  or  their  faid  recogni- 
zance :  And  the  Speaker  of  the  Houfe  of  Commons  (hall 
thereupon  certify  fuch  recognizance  into  the  court  of  Ex- 
chequer, and  (hall  alfo  certify  that  fuch  perfon  or  perfons 
have  made  default  therein  ;  and  fuch  certificate  (hall  be  con- 
clufivc  evidence  of  fuch  default,  and  the  recognizance  being 
fo  certified  (hall  have  the  fame  effeft  as  if  the  fame  were 

cftreated  from  a  court  of  law  :  Provided  always,  That  fuch  R«c°gn»- 
,  .  -  /in.  r    1        *•     1        1  •'•    *ance  and 

recognizance  and  certificate  (hall  in  every  fuch  cafe  be  deli-  certifier  to 
Rn  vercd,bed*Ume* 
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into  the  Ex- ve red  by  the  clerk  or  clerk  afiiftant  of  the  Houfe  of  Com' 
chequer.      monSf  \nto  tnc  hands  of  the  Lord  Chief  Baron  of  the  Ex- 
chequer, or  of  one  of  the  Barons  of  thc  Exchequer,  or  of 
fuch  officer  of  the  court  of  Exchequer  as  {hall  be  appointed 
by  the  faid  court  to  receive  the  fame. 
GoodFriday     X. .  And  whereas,  by  feveral  provifions  contained  in  the 
ted.  "    above-recited  acls  made  in  the  tenth  and  eleventh  yean  of 
the  reign  of  his  prefent  majefty,  Sunday  and  Chrifhnas  Day 
are  excepted  from  the  general  regulations  of  thc  faid  afts ; 
be  it  hereby  ena&ed,  That  in  every  fuch  cafe,  Good  Friday 
(hall  alfo  be  excepted  therefrom,  in  the  fame  manner  as  if 
the  fame  had  been  fpecially  excepted  in  the  faid  acts. 
Ifontheday     XL  And  be  it  alfo  enacted,  That  if,  on  the  day  imrac- 
EolWay"*  *  d*atety  preceding  any  of  the  three  following  days,  that  is  to 
there  (hall    fay,  Chriftmas  Day,  Whitfunday,  or  Good  Friday,   after 

Committee,  rcaiiinS  the  order  °^  *c  da^  *°r  taking  any  fuch  petition  ai 
the  order  aforefaid  in  confideration,  it  (hall  be  found  that  there  axe 
houfe,  may  not  one  nun^red  members  prefent,  or  that  the  number  of 
be  adjourned  forty-nine  members  not  fet  afide  or  excufed  cannot  be  corn- 
number  of  plctcd,  it  (hall  and  may  be  lawful  for  thc  houfe,  if  they  ihail 
'**••  think  fit,  any  thing  in  the  above-recited  a&s  to  the  contrary 

notwithstanding,  to  direft  that  the  faid  order  (hall  be  ad- 
journed for  any  number  of  days,  and  the  houfe  (hall  then 
immediately  be  adjourned  to  the  hour  and  day  to  which  fuch 
order  (hall  be  fo  adjourned. 
On  djys  ap-  XII.  And  whereas  it  is  ena&ed,  by  the  faid  acl  pafled  in 
pointed  for  ^  eleventh  year  of  the  reign  of  his  prefent  majefty,  that  on 

petitioni,  .        j  r  i-ru         •  •        •  /,        - 

the  houfe  the  day  appointed  for  taking  fuch  petition  into  consideration, 
may  receive^  koufe  fliau  not  proceed  to  any  other  bufinefs  wharfocver, 
Sdeft  Com- except  the  fvvearing  of  members,  previous  to  the  reading  of 

•uenTthc  drfie  ordcr  of  **  da>' for  that  PurP°fc  5  **  lt  hereby  enacted, 
Houfe  of    That  it  (hall  and  may  be  lawful  for  the  houfe,  previous  to 

Lordt* 

reading  fuch  order,  to  receive  any  report  from  any'felcft 
Committee  appointed  in  purfuance  of  the  above-recited  afts 
or  of  this  aft.  and  to  enter  the  fame  upon  their  Journals, 

and 
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and  to  give  the  necefTary  orders  and  directions  thereupon ; 
and  that  previous  to  reading  the  faid  order,  the  clerk  of  the 
crown  may  be  admitted  to  alter  or  amend  any  return,  in 
purfuance  of  an  order  made  on  a  preceding  day,  or  on  that 
day  ;  and  alfo,  that  it  (hall  and  may  be  lawful  for  the  houfe, 
previous  to  reading  the  faid  order,  to  poftpone  the  fame  for 
the  purpofe  of  attending  his  majefty  or  his  majefty's  com- 
miffioncrs,  in  the  Houfe  of  Lords,  in  confequence  of  any 
menage  from  his  majefty  or  from  his  majefty's  comraiffi- 
oners,  fignified  to  the  houfe  in  the  ufual  manner. 

XIII.  And  be  it  alfo  enacled,  That  if,  within  one  hour  if  petiti- 

after  the  time  fixed  in  purfuance  of  the  above-recited  acls  oncr8  do.not 
*  appear  with* 

and  of  this  acl,  for  calling  in  the  refpeclive  parties  their  in  an  hour 

counfel  or  agents,  for  the  purpofe  of  proceeding  to  the  ap-  jftcr  *** ' 

pointment  of  a  Select  Committee,  the  petitioner  or  petiti-  the  order  to 

oners,  or  fome  one  or  more  of  them,  who  (hall  have  figned  f  ™~. 

any  fuch  petition,  fliall  not  appear  by  himfelf  or  themfelves 

or  by  his  or  their  counfel  or  agents,  the  order  for  taking 

fuch  petition  into  confideration  (hall  thereupon  be  difcharged, 

and  fuch  petition  (hall  not  be  any  further  proceeded  upon 

in  the  manner  directed  in  the  above-recited  acts,  and  in 

this  ad. 

XIV.  And  be  it  enacled,  That  if,  within  one  hour  after  Regulations 
the  time  fo  appointed  as  aforefaid,  the  fitting  member  or  ^^^0, 
fitting  members,  or  other  j>arty  or  parties  oppofing  the  faid  wncrc  no 
petition,  (hall  not  appear  by  himfelf  or  themfelves  or  by  pear,  t0  op-  . 
his  or  their  counfel  or  agents,  or  if,  at  the  time  fo  appointed  Pofe  thcm# 
as  aforefaid,  there  (hall  be  no  party  before  the  houfe  oppofing 

the  petition,  the  houfe  (hall  proceed  to  appoint  a  fclecl  Com- 
mittee, to  try  the  merits  of  fuch  petition,  in  the  following 
manner ;  (that  is  to  fay)  That  the  names  of  forty-nine  mem- 
bers (hall  be  drawn,  in  the  manner  prefcribed  in  the  above- 
recited  acts ;  but  in  reducing  the  lift  of  fuch  names  to  thir- 
teen, the  place  of  a  party  oppofing  the  petition  (hall  be  fup- 
plied  by  the  clerk  appointed  to  attend  the  faid  Committee, 
Rr  3  who 
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who  (hall,  as  often  as  it  (hall  come  to  his  turn,  as  fuppfying 
the  place  of  the  party  oppofing  the  petition,  to  ftrike  out  a 
name,  ftrike  out  that  name  which  then  fhall  be  firft  in  the 
faid  lift  ;  and  in  every  cafe  where  the  party  oppofing  the  pe- 
tition would  be  im powered  by  the  above-recited  ads,  to 
nominate  one  member  to  be  added  to  the  (aid  thirteen,  the 
{aid  thirteen  (hall,  from  among  the  perfons  prefent  in  the 
houfe  at  the  time  of  drawing  the  names  of  the  members, 
chufe  one  perfon  to  fupply  the  place  of  the  member  to  have 
been  fo  nominated,  in  the  fame  manner  as  is  directed  by  the 
above-recited  aft  made  in  the  eleventh  year  of  his  majefrj's 
reign,  in  the  cafe  where  there  are  more  than  two  panics  oa 
diftinct  interefts. 
The  fame  XV.  And  be  it  further  enacted,  That  the  fame  method 

reducing  the  °^  reducing  the  lift  of  members  drawn  to  thirteen,  and  of 
lift  to  i  j  nominating  a  member  to  be  added  to  the  thirteen  remaining 
Ac.  to  be     on  the  faid  lift,  (hall  be  refpectiyely  followed,  whenever  any 

whlTthe  Part^'  fliaIJ  ws"vc  ,lis  Ti^n  °^  ft"kin&  off  names  ^r°ni  the  faid 

right  to  it  lift*  or  of  nominating  a  member  to  be  added  to  the  (aid 

waivcd-  thirteen. 
Witncfles         XVI.  And  be  it  further  enacted,  That  if  any  perfon  fum- 

not  attend-  monc(j  to  attcnci  t»ie  faid  felect  Committee  by  the  warrant 
.  ing,  or  giv-  •  •         . 

ing  frlie       of  the  Speaker  of  the  faid  houfe,  or  by  order  of  the  faid 

evidcnce,&cComm;ttcc  Jhall  difobey  fuch  fummons,  or  (hall  eivc  falfe 
to  tie  com-       #  J  m  & 

muted.         evidence,  or  prevaricate,  or  otherwife  mi(behave  in  giving, 

or  in  refufing  to  give  evidence  before  the  faid  Committee, 
the  faid  Committee  Hiall  have  power,  by  a  warrant  to  he 
(igncd  by  the  Chairman,  and  directed  to  the  ferjeant  at  arms 
attending  the  Houfe  of  Commons,  or  to  his  deputy  or  de- 
puties, to  commit  fuch  perfon  (not  being  a  peer  of  the  realm 
or  a  lord  of  parliament)  to  the  cuftody  of  the  faid  ferjeanf, 
without  bail  or  mainprise,  for  any  time  not  exceeding  twen- 
ty-four hours  if  the  houfe  fhall  then  be  fitting ;  or  if  not, 
then  for  a  time  nor  exceeding  twenty-four  hours  after  the 
hour  to  which  the  houfe  fhall  then  be  adjourned. 

XVII. 


Stat.  a8  Geo.  HI.  ch,  jo.  615 

XVII.  And  whereas  it  is  enadcd  by  the  faid  adl  made  Recital  of 
in  the  tenth  year  of  his  majefty's  reign,  That  if  more  than'^  q**^# 
two  members  of  the  laid  fckd  Committee  fhall,  on  any  ac-  ch.  16. 
count,  be  abfent  therefrom,  the  faid  feleft  Committee  (hall 
adjourn  in  the  manner  in  the  (aid  ad  directed,  and  fo  from 
time  to  time,  until  thirteen  members  are  aflembled;   and 
that  no  fuch  determination  as  in  the  faid  adl  is  mentioned 
(ball  be  made,  nor  any  queftion  be  propofed,  unlefs  thirteen 
members  (hall  be  prefent ;  and  that  no  member  (hall  have  a 
vote  on  fuch  determination,  or  any  other  queftion  or  refo- 
lution,  who  has  not  attended  during  every  fitting  of  the  faid 
felc&  Committee ;  and  that,  in  cafe  the  number  of  mem- 
bers able  to  attend  the  faid  Committee  (hall,  by  death  or 
otherwife,  be  unavoidably  reduced  to  lefs  than  thirteen,  and 
(hall  fo  continue  for  the  fpace  of  three  fitting  days,  the  faid 
Committee  (hall  be  diflblved,  and  another  chofen  to  try  and 
determine  the  matter  of  fuch  petition,  in  the  manner  in  the; 
faid  acl  before  provided ;  Be  it  hereby  ena&ed,  Tha.t  whenever 
any  Committee  (hall  have  fat  for  bufinete  fourteen  days,  not  if  a  Com- 
including  thofe  days  on  which  they  (hall  have  adjourned  on  f"tteJ  ^*H 
account  of  the  abfence  of  any  member,  nor  including  Sun-  dayt,  1% 
cUy,  Chriftmas  Day,  or  Good  Friday,  it  (hall  and  may  be  ■*»*» 
lawful  for  them  to  proceed  to  bufinefs,   if  a  number  of  cced  there- 
members  not  lefs  than  twelve  be  prefent ;  and  in  fuch  cafe,  m » 
the  Committee  (hall  not  be  diflblved  by  reafon  of  the  ab- 
fence of  the  members,  unlefs  the  number  of  members  able 
to  attend  the  fame  (hall,  by  death  or  otherwife,  be  unavoid- 
ably reduced  to  lefs  than  twelve,  and  (hall  fo  continue  for 
the  fpace  of  three  fitting  days :  And  whenever  any  Com- 
mittee (hall  in  the  like  manner  have  fat  for  bufineis  twenty-  and  if  15 
five  days,  it  (hall  and  may  be  lawful  for  them  to  proceed  to  days\Jli 
bufinefs,  if  a  number  of  members  not  lefs  than  eleven  be  may  pr»- 
prefent ;  and  in  fuch  cafe,  the  Committee  (hall  not  be  dif- cecd* 
folved  by  reafon  of  the  abfence  of  the  members,  unlefs  the 
number  of  members  able  to  attend  the  fame  (hall,  by  death 
R  r  4  or 
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or  othcrwife,  be  unavoidably  reduced  to  lefs  than  eleven,  and 
(hall  fo  continue  for  the  fpacc  of  three  fitting;  days. 
Committee!  XVIII.  And  be  it  further  enacted,  That  every  fuch 
^°hp"Fc°rrtc  Committee,  at  the  fame  time  that  they  report  to  the  Houfe 
titions,  &c.  their  final  determination  on  the  merits  of  the  petition  which 
*[c^xv^us  they  were  fworn  to  try,  (hall  alfo  report  to  the  Hcufe  whe- 
cus.  thcr  fuch  petition  did,  or  did  not,  appear  to  them  to  be 

frivolous  or  vexatious :  And  that  they  (hall  in  like  manner 
report,  with  refpect  to  every  party  or  parties  who  mall  hare 
appeared  before  them  in  oppofition  to  fuch  petition,  whether 
the  oppofition  of  fuch  party  or  parties  refpectively  did,  cr 
did  not,  appear  to  them  to  be  frivolous  or  vexatious :  And 
that  if  no  party  (hall  have  appeared  before  them  in  oppofi- 
tion to  fuch  petition,  they  (hall  then  report  to  the  Houfe 
whether  fnch  election  or  return,  or  fuch  aliedged  omiflion  of 
a  return,  or  fuch  aiiedged  infuffictency  of  a  return,  as  (hall 
be  complained  of  in  fuch  petition,  according  as  the  cafe  (hall 
be,  did,  or  did  not  appear  to  them  to  be  vexatious  or  cor- 
rupt. 
gartlei  op.  XIX.  And  be  it  enacted,  That  whenever  any  fuch  Com- 
E^e^mittce  (hall  report  to  the  Houfe,  with  refpect  to  any  fuch 
eJ  vexatious  petition,  that  the  fame  appeared  to  them  to  be  frivolous  or 
*""frivolou*>  vexatious,  the  party  or  parties,  if  any,  who  fh all  have  ap- 
peared before  the  Committee  in  oppofition  to  fuch  petition, 
fhall  be  entitled  to  recover,  from  the  perfon  or  pcrfons,  or 
any  of  them,  who  (hall  have  (igned  fuch  petition,  the  full 
ocfts  and  cspences  which  fuch  party  or  parties  (hall  have  in- 
curred in  oppofing  the  fame ;  fuch  cofts  and  expences  to  be 
afcertaincd  in  the  manner  herein-after  directed. 

.       .  .        XX.     An  1  be  it  alfo  enacted,  That  whenever  any  fuch 
ind  petiti- 
onees re-     Committee  (hall  report  to  the  Houfe,  with  refpect  to  the 

Hv^bten   OFP0^011  madc  t0  kcI'  F""011  ty  any  Part.v  or  parties  who 
vex.'tiouflY   fliall  have  appeared  before  them,  that  fuch  oppofition  ap- 

louHy  Sppo-  Fcarcd  t0  tncm  to  t*  friv°l°us  or  vexations,  the  perfon  or 
fiu,  ro  luve  pcrfons  who  fliall  have  figned  fuch  petition  lhall  be  entitled 

to 
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Co  recover  from  fuch  party  or  parties,  or  any  of  them,  with 
refpecl  to  whom  fuch  report  ftiall  be  made,  the  full  cofts  and 
expences  which  fuch  petitioner  or  petitioners  (hall  refpeftwely 
have  incurred  in  profecuting  their  faid  petition  ;  fuch  cofts 
and  expences  to  be  afecrtained  in  the  manner  herein-after 
directed. 

XXI.  And  be  it  alfo  enacted,  That  whenever,  in  any  where  no 

cafe  where  no  party  (hall  have  appeared  before  fuch  Com-  ?artv  .aP~ 

*  .  pears  in  op« 

mittee  in  oppontion  to  fuch  petition,  fuch  Commutcc  ihall  pofition  to  a 

report  to  the  Houfe,  with  refpeel  to  the  election  or  return,  J^™'  fJj 
or  to  the  alledged  omiflion  of  a  return,  or  to  the  alledged  paid  by  the 
infufficiency  of  a  return,  complained  of  in  any  fuch  peti-        jL. 
tion,  that  the  fame  appeared  to  them  to  be  vexatious  or  cor-  *kc 
rupt,  the  perfon  or  perfons  who  (hall  have  figned  fuch  peti- 
tion (hall  be  entitled  to  recover  from  the  fitting  member  or 
fitting  members  (if  any)  whofe  election  or  return  (hall  be 
complained  of  in  fuch  petition,   fuch  fitting  member  or 
fitting  members  not  having  given  notice  as  aforefaid  of  his 
or  their  intention  not  to  defend  the  fame,  or  from  any  other* 
perfon  or  perfons  whom  the  Houfe  (hall  have  admitted  or 
directed  to  be  made  a  party  or  parties  to  oppofe  fuch  peti* 
tion,  the  full  cofts  and  expences  which  fuch  petitioner  or 
petitioners  (hall  have  incurred  in  profecuting  their  faid  peti- 
tion ;  fuch  cofts  and  expences  to  be  afcertained  in  the  man- 
ner herein-after  directed. 

XXII.  And  be  it  enacted,  That  in  the  feveral  cafes  herein-  How  fuch 
before  mentioned,  the  cofts  and  expences  of  profecuting  orcort8andc*- 
oppofing  any  fuch  petition  (hall  be  afcertained  in  manner  to  be  afcer- 
following  ;  (that  is  to  fay),  That  on  application  made  to  the  taincd» 
Speaker  of  the  Houfe  of  Commons,  by  any  fuch  petitioner 

or  petitioners,  or  party  or  parties,  as  before-mentioned,  for 
ascertaining  fuch  colts  and  expences,  he  (hall  direct  the  fame 
to  be  taxed  \>y  two  perfons,  of  whom  the  clerk  or  clerk 
afliftant  of  the  Houfe  (hall  always  be  one,  and  one  of  the 
following  officers,  not  being  a  member  of  the  Houfe,  (hall 

be 
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be  the  ether;  (that  it  to  (ay).  Matter*  in  the  High  Court  of 
Chancery,  clerks  in  the  court  of  King's  Bench,  prothooota- 
lies  in  the  court  of  Common  Fleas,  and  clerks  in  the  court 
of  Exchequer ;  and  the  perfons  fo  authorized  and  direfad 
to  tax  fuch  cofts  and  expences  (hall,  and  they  are  hereby  re- 
quired to  examine  the  fame,  and  to  report  the  amount  thereof 
to  the  Speaker  of  the  faid  Houfe ;  who  frail,  on  application 
made  to  him,  deliver  to  the  party  or  parties  a  certificate, 
^  f  gned  by  himfelf,  expreffing  the  amount  of  the  cofts  and 
expences  allowed  in  fuch  report ;  and  the  perfons  fo  ap- 
pointed to  tax  fuch  cofts,  and  report  the  amount  thereof,  are 
hereby  authorized  to  demand  and  receive,  for  fuch  taxation 
and  report*  fuch  fees  as  (hall  be,  from  time  to  time,  fixed 
by  any  refolution  of  the  Houfe* 
If  cofts,  &c.  XX III.  And  be  it  enacted,  That  it  (hall  and  may  be 
en  dcm*»dd  I***0*  *°r  d*  Party  or  P*rti«  entitled  to  fuch  cofts  and  ex- 
they  may  be  pence*,  or  for  his,  her,  or  their  executors  or  adminiftrators, 
rc^[^nof  to  demand  the  whole  amount  thereof,  fo  certified  as  above, 
debt,  &c  ffom  any  one  or  more  of  the  perfons  refpe&ively,  who  are 
herein-before  made  liable  to  the  payment  thereof,  in  the  fede- 
ral cafes  herein-before  mentioned ;  and,  in  cafe  of  nonpay- 
ment thereof,  to  recover  the  fame  by  aclion  of  debt,  in  any 
of  his  Majefty's  courts  of  record  at  Weft  mi  niter ;  in  which 
aclion  it  (hall  be  fufficient  for  the  plaintiff  or  plaintiffs  to 
declare  that  the  defendant  or  defendants  is  or  are  indebted  to 
him  or  them  (in  the  Aim  to  which  the  cofts  and  expences, 
afcertained  in  manner  aforefaid,  (hall  amount)  by  virtue  of 
this  aft ;  and  the  certificate  of  the  Speaker  of  the  Houfe  of 
Commons,  under  his  Ggnature,  of  the  amount  of  fuch  cofts 
and  expences,  together  with  an  examined  copy  of  the  entries 
in  the  Journals  of  the  Houfe  of  Commons,  of  the  refolution 
or  refolutions  of  the  faid  Select  Committee  or  Committees, 
(hall  be  deemed  full  and  fufficient  evidence  in  fupportof 
fuch  action  of  debt :  Provided  always,  That  in  every  fuch 

acuoa 
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action  of  debt,  no  wager  of  law,  or  more  than  one  impar-  Judgement 
lance,  (hall  be  allowed ;  and  the  party  or  parties  in  whofe  ^^^  **~ 
favour  judgment  (hall  be  given  in  any  fuch  action,  (hall  re-  title  the  pari 
cover  his  or  their  cofts.  * t0  Qod>- 

XXIV.  And  be  it  further  enacted,  That  in  every  cafe  pCTfons  pay. 
where  the  amount  of  fuch  cofts  and  expences  (hall  have  been  in«  coft« 
fo  recovered  from  any  perfon  or  perfons,  it  (hall  and  may  be  a  proportion 
lawful  for  fuch  perfon  or  perfons  to  recover  in  like  manner  fnv?  *nI 
from  the  other  perfons,  or  any  of  them,  if  fuch  there  (hall  blc. 

be,  who  (hall  be  liable  to  the  payment  of  the  faid  cofts  and 
expences,  a  proportionable  (hare  thereof  according  to  the 
number  of  perfons  fo  liable. 

XXV.  And  be  it  further  erfacted,  That  whenever  any  When  ped-' 
fuch  Select  Committee,  appointed  to  try  the  merits  of  any  jjons  dc(-:cnd 
fuch  petition  as  aforefaid,  (hall  be  of  opinion  that  the  merits  refpe&ing 
of  fuch  petition  do  wholly  or  in  part  depend  on  any  queftion  ^^J1*,  ^ 
or  queftions  which  (hall  be  before  them  refpecting  the  right  ftatementi 
of  election  for  the  county,  city,  borough,  diftrict  of  burghs,  °0  *£  T^iim 
or  other  place  to  which  fuch  petition  (hall  relate  ;  or  refpect-  ^  in 
ing  the  right  of  chufing  nominating  or  appointing  the  re-  an<j  tJ£ 
turning  officer  or  returning  officers,  who  is  or  are  to  make  committ* 
return  of  fuch  election,  the  faid  Committee,  in  fuch  cafe,  theirjudgc 
(hall  require  the  counfel  or  agents  for  the  feveral  parties,  or  IB<Pt^1 

if  there  (hall  be  none  fuch  before  them,  (hall  then  require  menu*  . 
the  parties  themfelves  to  deliver  to  the  clerk  of  the  faid 
Committee,  ftatements  in  writing  of  the  right  of  election, 
or  of  chufing  nominating  or  appointing  returning  officers* 
for  which  they  refpectively  contend.  And  the  Committee 
(hall  come  to  diftinct  refolutions  on  fuch  ftatements,  and  (hall, 
at  the  fame  time  that  they  report  to  the  Houfe  their  final 
determination  on  the  merits  of  fuch  petition,  aifo  report  to 
the  Houfe  fuch  ftatement  or  ftatements,  together  with  their 
judgement  with  refpect  thereto.  And  fuch  report  (hall  there- 
upon be  entered  in  the  Journals  of  the  Houfe,  and  notice  ^*J^f?b# 
thereof  (hall  be  fent  by  the  Speaker  to  the  (heriff,  or  other  thejoumait, 

"a?**  Sim 
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•»  the  rr.  returning  officer  of  the  place  to  which  the  fane  fhaTJ  rente; 

•"■8  «■  and  a  true  copy  of  fuch  notice  (hall,  by  fuch  fheriffor  other 

returning  efficer,  be  forthwith  affixed  to  the  doors  of  the 

coucn-  hall  or  town  hall  or  of  the  parifh  church  neareft  to 

the  place  where  fuch  election  has  ufually  been  held ;  and  fuch 

notice  (hall  alfo  be  inferred  by  order  of  the  Speaker  in  the 

next  London  Gazette. 

An*  perfm     XXVI.     And  be  it  enacted,  That  it  (hall   and  may  be 

~^.V.* lawful  for  any  perfon  or  perfoos,  at  any  time  within  twelve 

after,  yet--  caler.iir  months  after  the  day  on  which  fuch   report  (hall 

i&6izt~  have  been  made  to  the  Houfr,  or  within  fourteen  days  after 

«5»«eby       the  day  of  the  commencement  of  the  next  fefiion  of  parlia- 


1  merit  alter  that  in  which  fuch  report  (hall  have  been  made  to 
the  Hoofe,  to  petition  the  Honfe  to  be  admitted  as  a  party 
or  parties  to  or  pole  that  right  of  election,  or  of  chafing, 
nominating  or  appointing  the  returning  officer  or  returning 
officers,  who  is  or  are  to  make  return  of  fuch  election,  which 
(ball  hare  been  deemed  valid  in  the  judgment  of  fuch  Com* 
xnittee. 
lot  if  do       XXVII.    And  be  it  enaclcd,  That  if  no  fuch  petition 
*-ICh  *wt "  ***^  **  **  P^k*1^  widun  tnc  rime  above  limited  for  pie- 
jj^jemeor  (enting  the  (ame,  the  faid  judgement  of  fuch  Committee, 
*?)*  am"  on  fuch  queiiion  or  quell  ions,  (hall  be  held  and  taken  to  be 
final  and  conduit ve  in  all  fubfequent  elections  of  members  of 
parliament  for  that  place  to  which  the  fame  (hall  relate,  and 
to  aQ  intents  and  purpofes  whatsoever;  any  ufage  to  the  con- 
trary notwithstanding. 
Forty  day*       XX VIII.     And  be  it  enacted,  That  whenerer  any  fuch 
to  interwnt  petition  (hall  be  fo  prefented,  a  dav  and  hour  (hall  be  ap- 
prefenring    pointed  by  the  Houfe  for  taking  the  fame  into  confideration, 

fwh^d-^0  lhat  the  fpace  offort.v  da>"s  at  Ac  kaft  lha11  always  inter- 
vene, between  the  day  of  prefenting  fuch  petition  and  the  day 
appointed  by  the  Houfe  for  taking  the  fame  into  confidera- 
tion ;  and  notice  of  fuch  day  and  hour  (hall  be  inferred,  by 
order  of  the  Speaker,  in  the  next  London  Gazette,  and  (hail 

alfo 
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•Ho  be  fent  by  him  to  the  (heriflT  or  other  returning  officer 
for  the  place  to  which  fuch  petition  (hall  relate ;  and  a  true 
copy  of  fuch  notice  (hall,  by  the  faid  ftieriff  or  other  re- 
turning officer,  be  forthwith  affixed  to  the  doors  of  the 
county  hall  or  town  hall  or  of  the  parifh  church  neareit  to 
the  place  where  fuch  election  has  ufually  been  held. 

XXIX.  And  be  it  enacted,  That  it  (hall  and  may  be  Before  the 
lawful  for  any  perfon  or  perfons,  at  any  time  before  the  day  ^^^n^,  *J 
fo  appointed  for  taking  fuch  petition  into  confideration,  to  petition  to 
petition  the  Houie  to  'be  admitted  as  a  parly  or  parties  to  r- hu 
defend  fuch  right  of  election,  or  of  chufing  nominating  or 
appointing  the  returning  officer  or  returning  officers ;  and 

fuch  perfon  or  perfons  (hall  thereupon  be  fo  admitted,  and 
(hall  be  confidered  as  fuch  to  all  intents  and  purpofes  what- 
ever. 

XXX.  And  be  it  enacted,  That  at  the  hour  appointed  Committee 

by  the  Houfc  for  taking  fuch  petition  into  cenfideration,  the  w  **  aP*. 
.  pointed  to 

Houfe  (hall  proceed  to  appoint  a  Select  Committee  to  try  the  try  fuch  pc- 

merits  thereof,  according  to  the  directions  of  the  above-  t!?°?J 
recited  acts,  and  of  this  act.    And  fuch  Select  Committee  minacions 
(hall  be  fwom  to  try  and  determine  the  merits  of  fuch  peti-  ^v^C<Ml" 
tion,  fo  far  as  the  fame  relate  to  any  queftion  or  queftions 
refpecting  the  right  of  election  for  the  place  to  which  the 
petition  (hall  relate,  or  refpecting  the  right  of  appointing 
nominating  or  chufing   the  returning  officer  or  returning 
officers  who  are  to  make  return  of  fuch  election :  And  the 
determination  of  fuch  Committee  on  fuch  queftion  or  quef- 
tions, (hall  be  entered  on  the  Journals  of  the  Houfe,  and 
(hall  be  held  and  taken  to  be  final  and  conclufive  in  ail  fub- 
fequent  elections  of  members  of  parliament  for  that  place  to 
which  the  fame  (hall  relate,  and  to  all  intents  and  purpofes 
whatever,  any  ufage  to  the  contrary  notwithftanding. 

XXXI.  And  whereas  it  is  among  ft  other  things  enacted,     U      .. 
by  an  act  paffed  in  the  fecond  year  of  the  reign  of  his  late  cap.  *4, 
Majefty  king  George  the  Second,  intituled,  An  Act  for  the  fca#  4# 

more 
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more  efTeftual  preventing  Bribery  and  Corruption  in  the 
Sleftions  of  Members  to  farve  in  Parliament,  That  foca 
votes  (hall  be  deemed  to  be  legal  which  have  been  fo  declared 
by  the  laft  determination  in  the  Houfe  of  Commons ;  which 
kft  determination  concerning   any  county  (hire  city  bo- 
rough cinque  port  or  place,  (hall  be  final  to  all  intents  and 
purpofes  whatever,  any  ufage  to  the  contrary  notwithfland- 
fcpciled  as  ing ;  Be  it  enafted,  That  fo  much  of  the  {aid  aft  as  is  abo?e 
teTmtation tcited  flla^  **,  a™*  tnc  f*1**  u  hereby  repealed,  in  fo  far 
fubfeaueot  ©nly  as  the  fame  relates,  or  might  be  conftruod  to  relate,  to 
thisaal*    any  ^ucn  determination  to  be  made  in  the  Houfe  of  Com- 
mons fubfequent  to  the  parting  of  this  aft. 
Recited  ads     XXXII.     And  be  it  enafted,   That  all  and  every  die 
force  whh  ru^C8    regulations    authorities   and    powers   prefcribed   or 
refp«a  to  given  by  the  above-recited  afts,  or  by  this  aft,  to  Scleft 
^SH^tiSi* Committees  for  the  trial  of  controverted  ekftions  or  returns, 
•a.  (hall  be  in  full  force  and  effeft  with  refpeft  to  Seleft  Com- 

mittees appointed  by  virtue  of  this  aft,  for  the  trial  of  fach 
queftion  or  queftions  of  right  as  afore&id,  in  as  full  and 
ample  a  manner  as  if  the  fame  were  herein  repeated,  and 
particularly  and  fpccially  enafted,  concerning  fuch  Sekd 
Recogni-     Committees :  Provided  always,  That  the  feveral  rules  and 
sancei  and  regulations  herein- before  enafted,  by  which  certain  perfons 
coib  not  to  arc  dircfted  to  enter  into  recognizances,  and  by  which  cer- 

applytopeti-^n  perfons  are  made  liable  to  the  payment  of  coils,  in  the 

tions  folely  /  . 

refpeaing    particular  manner  and  in  the  feveral  cafes  herein  before  fpe- 

t2n.t0fCkC"c5fied'  fhaI1  not  **  conftrued  t0  aPP,)r  to  thc  cafc  of  »7 
petition  prefentcd  in  purfuance  of  this  aft,  and  relating  folely 

to  any  queftion  or  qucftions  refpefting  the  right  of  ele&ion, 

or  of  chufing  nominating  or  appointing  a  returning  officer 

or  returning  officers. 
Committed     2JXXIII.     And  be  it  further  enafted,  That  whenever  it 
not  difklvf d  (hall  happen  that  parliament  (hall  be  prorogued  while  any 
^proroga-g^k^  Committee  (hall  be  fitting  for  the  trial  of  any  fuch 

petition  as  aforefaid,  and  before  they  (hall  have  reported  to 
9  the 
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the  Houfe  their  determination  thereon,  fuch  Committee  (hall 
not  be  difiblved  by  fuch  prorogation ;  but  (hall  be  thereby 
adjourned  to  twelve  of  the  clock  on  the  day  immediately 
following  that  on  which  parliament  (hall  meet  again  for  the 
difpatch  of  bufinefs  (Sundays,  Good  Friday,  and  Chriftmas 
Day,  always  excepted) :  And  all  former  proceedings  of  the 
faid  Committee  (hall  remain  and  continue  to  be  of  the  fame 
force  and  effeft,  as  if  parliament  had  not  been  fo  prorogued : 
And  fuch  Committee  (hall  meet  on  the  day  and  hour  to  which 
it  (hall  be  fo  adjourned,  and  (hall  thenceforward  continue  to 
fit  from  day  to  day,  in  the  manner  provided  in  the  above- 
recited  acte  and  in  this  acl,  until  they  (hall  have  reported  to 
the  Houfe  their  determination  on  the  merits  of  fuch  petition. 


FORM  of  the    RECOGNIZANCE 

referred  to  in  this  Aft. 

Jj  E  it  remembered,  That  on  the  Day  of 

in  the  Tear  of  our  Lord 

before  me  A.  B.  [Speaker  of  the 
Houfe  of  Commons]  or  [One  of  His  Majeflys  Juftices  of  the 
Peace  for  the  County  of  ]  came  C.  D. 

E.  F.  and  J.  G.  and  federally  acknowledged  themfehvet  to  owe 
to  our  Sovereign  Lord  the  King  the  following  Sums  \  that  is  to 
fay,  the  faid  C.  D.  the  Sum  of  T*wi  hundred  Pounds ■,  and  the 
faid  E.  F.  and  the  faid  J.  G.  the  Sun  of  One  hundred  Pounds 
each,  to  be  levied  on  their  rcfpec7i<ve  Goods  and  Chattels,  Lands, 
end  Tenements ,  to  th'e  Ufe  of  our  faid  Sovereign  Lord  the  King, 
His  Heirs  and  Succeffors,  in  cafe  the  faid  C.  D*  fhall  fail  in 
performing  the  Condition  herennto  annexed. 
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The  Condition  of  this  Recognizance  is,  ttst  if  tie  fit  J 
C.  D.  Jball  duly  appear  btfire  the  Hzufc  cf  Cokksks, 
at  Juch  Time  or  Timet  as  Jball  be  fixed  by  the  jzzi 
Houfe  for  taking  into  Cortf deration  the  Petit  isn  fgxed  by 
the  /aid  C.  D.  complaining  of  an  undue  Election  or 
Return  for  the  of 

[Here  fpecify  the  County,  City,  Borough,  or  DiflriA 
of  Eurgh?]  or,  ccnt-laining  that  n-j  Ret  mm  Las  been 
Trade  fir  the  /aid  [  ]  of  [  ] 

wi'hj/t  the  Tim  limited  by  Ad  of  Parliament ',  or,  that 
/>>  A\  turn  made  for  the /aid  [  ]  of  [  ] 

is  mi  a  is'tztrK  cf  a  Member  or  Members  according  to 
the  R.-jifi/sisn  cf  th  I  frit,  and  /ball  appear  befsre  ay 
Si  It  J  C^mittce  <v::::b  jball  h-atpzinted  by  the  Hovfe 
of  CrKw;s  f,r  the  7  "#•;«/  cf  the  Javre,  and  jball  rnns 
kh  f;:'.i  Petition  in  e-'jery  /ub/rquent  Sejfton  of  this  prrfnt 
Pt:r:ia.r:f:t9  until  a  St  left  Committee  Jball  ba*ve  bent 
eppziKt:'.!  by  the  /aid  hh-tj;  fir  the  Trial  of  the  /ame% 
cr  fv.v/;/  /.'v  /vn* /hail  Live  been  imthdranxsn  by  tht 
Pi  1.7.  :Jf::  >;  :f  th:  /aid  Hsstfe  ;  then  this  Recognrzancf  /i 
b    :  J.;\  sbctv/*  to  L-  cfftdl  Force  and  Ejfed* 


INDEX 
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TO     T  H  S 


FIRST  and  SECOND  VOLUMES. 


A. 

J^EhOT  and  />&»&,  cafe  of,  i.  869. 

Adhon^  pojfyjpry.und  of  the  right,  i.  336. 

Adjournment,  foecial,  of  a  Committee,  i.  280,  ftSl-r-ii.  366.  Of 
the  Houfe  for  a  Committee,  ii.  61 8. 

Admniftrator,  i.  212. 

Agency  in  bribery,  evidence  of,  i.  83,  89— ii.  533.  Not  nccef- 
fary  to  be  (rennou/ly  proved,  i.  470. 

Agent,  his  principal  anlwerable,  i.  38,  49,  59,  85. 

Aldborough,  returns  from,  i.  16. 

Alien,  objection  to  a  freeholder,  ii.  587. 

Allen  and  Sayer,  cafe  of,  i.  307. 

Aims,  i.  195—ii.  356,  364.     Objection  of,  reflraihed,  ii.  365.  . 

,  in  counties,  ii.  563,  567,  585. 

Alfton  and  Wells,  cafe  of,  i.  211,  296* 

Amendment  in  pleadings,  i.  340,  341,  348,  386. 

Annuity,  cafes  of,  in  BedfordQure,  ii.  440,  &c.  497,  502,  505. 

1  a&  for  regiftering,  ii.  499,  504. 

Appeal  to  feffions,  i.  81,  82,  83,  103,  104: 

Appri/er  and  Adjudger,  i.  300. 

>frcA,  ^oAft,  cafe  of,  in  Bedfordshire,  ii.  542. 

jifejfment  to  the  land  tax,  Aft  of  20  Geo.  III.  relating  to,  ii.  476, 
£90.  general  effect  of,  396,  587.  how  conflrucd,  479,  497, 
6S6>  5$7>  539*  Form  of,  479.  Depending  on  fituation  or 
description  of  the  freehold,  509,  &c.  Explained  when  doubt- 
ful, §13,  518.  Form  and  mode  of  rating,  523,  524,  525* 
Duplicates  of,  527,  528,  592,  593,  596. 

Atterbury,  his  book  on  convocations  and  difpute  with  Wake, 
ii.  £14. 

Vol.  II.  £  f  Atwater, 


INDEX. 

Aimattr,  G.  cafe  of,  in  Downton,  i.  223* 

AyUJbury,  cafe  of,  in  1691,  i.  66. 

Ayres,  T.  cafe  of,  in  Bedfordfhire,  i.  377,  3B1— ii.  402. 


BaW%  cafe,  i.  315. 

Bailey,  John,  cafe  of,  in  Cricklade,  ii.  512. 

Baiktf  of  Downton,  i.  118,  120,  129,  &c.  284. 

■  of  Cricklade.    See  Returning  Officer. 

Barter?  and  Surgeons,  how  incorporated,  ii.  2^3. 

Barnard,  Sir  John,  cafe  of,  in  Bedfordfhire,  11.  519. 

Barringer,  Thomas,  cafe  of,  in  Bedfordfhire,  ii.  54 1 . 

Beaumont,  Richard,  cafe  of,  in  Bedfordshire,  ii*  519* 

Bedford,  cafe  of  charities,  i.  198. 

Bedford/hire  Coranniuee,  a&  for  preferviag,  ii#  398. 

Beljield,  H.  cafe  of,  in  Bedfordshire,  ii.  510. 

Benefice,  cafes  of  freeholds  by,  ii.  516,  518, 585. 

Bennett,  Edward,  cafe  of,  in  Bedfordfhire,  i.  382* 

Beits  of  Weymouth,  cafe  of,  i.  429. 

Bewdley,  cafe  of,  in  1676,  i.  65.    In  1708  and  1 7 10,  ii.  230, 

831. 
Bi/kof  of  Chefier*%  cafe,  i.  914. 
Black/lone,  his  commentaries  cited,  i.  164,  301.    Ifis  traft  on 

cony  holders,  i.  164. 
Blachwell,  J.  cafe  of,  in  Bcdfordfiure,  ii.  448* 
Blake,  J.  cafe  of,  in  Downton,  i.  231. 
Bond  and  Seawell,  cafe  of,  i.  240. 
BonJUld,  J.  cafe  of,  in  Bedfordshire,  ii.  440. 
Booths  for  polling  in  counties,  ii.  344,  415.    Voles  confined  to 

them,  418,  420,  510,  511. 
Boroughs,  inquiry  into  their  antieut  conftitutioo,  i.  98— ii.  227. 
Bqffiney,  cafe  of,  in  1741,  i.  432,444,  443. 
Battoerie,  Edward,  cafe  of,  in  Downton,  i.  242* 
Brady,  his  opinion  cited,  ii.  8t. 
Brqfier,  James,  cafe  of,  in  Bedfordfhire,  ii.  530. 
Bribery,  i.  40,  41,  45,  46,  57,  60,  65,  83. 

,  bill  for  preventing,  in  1784,  i.  47,  67,  68. 
Brijlol,  freeman's  oath,  ii.  102. 
Buckingham/hire,  cafe  of,  ii.  599. 
Bull,  Z.  cafe  of,  in  Bedfordinire,  i.  354,  992. 
Buller,  Judge,  his  opinion  on  acceptance  of  charter*,  ii.  185 


Burgage  tenure,  i.  178,  179,  182,  183,216,301,303—11.  164, 

187. 

,  not  within  the-Splittingaft,  i.  154* 
Burgage-rent,  i.  182,  192,  303. 
Burgejs,  meaning  of  the  word,   i.  8— ii.  13,  30,  fajtf,  66. 

contradiftinsuiOied  from  freeman,  ii.  30,33,  57,'  6>,  68,  91. 
Burges,  IV.  cafe  of,  in  BedFordfciro,  ii.  367* 
Burgb  {Free)  what,  ii.  81. 
*  Bvrgynt 
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Burgoyne  and  Mo/s,  cafe  of,  ii.  246. 

Burnet^  Bifbop,  Jiis  account  of  the  clergy  in  parliament,  ii.  31^ 

&c. 
/terry  T.G.  cafe  of,  in  Bedfordshire,  ii.  561. 
BurOugh, 8.  cafe  of,  in  Bedfordshire,'  ii.  418. 


c. 

Callington,  cafe  of,  in  1772,  i.  444,  445,  453,  457. 

Canons  of  the  clergy,  their  authority,  ii.  277.     Canon  32,  ii.  301* 

Canon  76,  ii.  00a,  099.     Canon*  of  1571,  ii.  281,  302.    Of 

1222,  ii.  282. 
Cardigan,  cafe  of,  in  1775,  ii.  341,  349. 
Carmarthen,  cafe  of,  in  1768,  ii.  230. 
Cave,  Thomas,  cafe  of,  in  Bedfordfliire,  ii.  528. 
Qhadwick.xnd  Smith,  cafe  of,  ii.  438. 
Chamberlain  of  London  2nd. Evans,  cafe  of,  ii.  579* 
GUrgt  on  land,  what,  ii.  455. 
Charity,  cafe  of,  in  Downton,  i.  195. 
Charlton,  S.  cafe  of,  in  Bedft*rd(hire,:  ii.  568. 
Cmwtfi'r,  ineffectual  againft  election  rights,  ii.  167,  168,  170, 17ft* 
■   ,  partial  acceptance  of,  ii.  173, 184,  185. 
1         to  Pontcfraft,  i.-*7.    to  Lyme,  ii.  28.   to  Saltath,  ii. 

117,  121,  131,  138,  159. 

,  debate  in  parliament  on  that  of  Saltafli,  ii.  250. 


Charters  reftbred  by  proclamation,  ii.  260. 

Chattels  of  a  freehold  nature,  ii.  441,  443,  &c. 

Check-booh,  evidence  of,  i.  339,  &c— ii.  406,  407* 

CheJUr,  Charles,  cafe  of,  in  Bedfordfliire,  ii.  413. 

Chejler  City,  cafe  of  in  charter,  ii.  252,  254. 

Chippenham,  cafe  in  1691,  i.  66. 

Church  of  England,  application  of  the  word  efiabli/hed,  ii.  578, 

580. 
Cinque  Ports,  the  Lord  Warden's  claim  abolifhed,  ii.  96. 
Clarhe,  S.  cafe  of,  in  Dowmon,  i.  229.     In  Bedfordfliire,  ii.  520* 
Cements,  W.  cafe  of,  in-Cricklade,  ii.  51 2.     ■ 
(&r&W  fcparated  from  laity,  ii.  275*  279^:287,  288,  298. 
^-r-^-  their  antioqt  affembfag  in  parliament,  11.293,313,  Ac. 
■*  allowed  to  vote  in  elections,  297,  310,  though  contrary 

to  a  refolution  of,  ihe,Con>mon$j  397,  note, 
■  their  petition  to  Elizabeth  and  James  I.  ii.  315. 

Clerk  in  orders,  defined*  ii.  272. 
Clevland,  Mr.  his  ovidence.in  Saltafli,  ii.  146. 
Colcheficr,  right  of  election,  j.  4 17,  448*     Obfervationa  on  tht 

determination  in  1784,  457,  458. 
Collector  of  window  fax  may  vote,  ii.  541,  551,  552.    Statott 

relating  to,  ii.  541,  £4*. 
Bolton,  C.  his  evidence  in  Saltafli,  ii,  222,    AQioa  againft,  as 

JLettirning  Officer,  245. 

S  f  9  Committet 


INDEX. 

Committees  of  eleftion,  inftitution  and  iurifdidion  of,   t  Pref.  21> 
24— i.  406,  453— ii.  6i,  88,  109,  &c.  398,  61$,  616;  622. 

*■    ■     ■  »  adjournment  of;   i.  «8l— ii.  366.     Not  diflblved  by 
prorogation,  ii.  622. 

■  of  privileges,  &c.  i  Pref.  28,  i.  404,  405— ii.  £f,  70. 


See  Proceedings. 
Commonalty,  Community ,  Communia,  meanings  of  the  He  words,  ii. 

165,   183,  237. 
Commons  limit  the  prerogative  in  de&ion  rights,  ii.  226,  239. 
Comyns,  Serjeant,  his  cafe  at  Maiden,  i.  430,  437,  454, 
Conclufory  Law,  what,  ii.  482,  400.  > 

(jmquejl,  James,  cafe  of,  in  BedFordfbire,  ii.  422. 
Gofyry&io*,  roles  of,  in  flatutes,  t.  158 — ii.  487,  493. 
Conventicle  defined,  ii.  103. 
Conveyance  to  truftees,  its  ufc,  i.  150. 
Convocation  of  the  clergy,  ii.  293,  £94. 
Copy  of  poll,  evidence,  i.  278— ii.  203,  2*4,  208. 
Corporation:,   their  inftitution,  antient  and  pre  fen  t  flate>  i*  99-* 

11.  179,  180,  136,  2$7."*39>  &c.  241,  244. 
Cojls  of  pf  tition  or  defence,  how  anfwered,  i  Pref.  22 — ii.  616V 

619,  622. 
Counfrl  before  Committees,  i.  469,  471,  47ft — ii.  95.  ► 

Qounty  electrons,  general  (late  of  objections  in  them  in  the  Jpw* 

nals,  ii.  581.     Order  for  lifts,  382. 
Coventry,  cafe -of,  in  1781,  ii.  342,349. 

Cradock,  Dr.  cafe  of,  in  1661,  ii.  273,  390.  :  • 

Crra&er,  J.  cafe  of,  in  Bucks,  ii.  603. 
Cricklade,  nght  of  clcclion,  ii.  324,  35$.     Altered  by  flat.  32$* 

Complaint  and  report  againft  the  bailiff,  327, 335,  337,  370, &c. 

,  cafp  of,  in  1689,  l^95*  "•  34$- 

Oowt,,  power  of,  to  create  boroughs  difcufled,  ii.  226* 
Crout/t,  James,  cafe  ofi  in  Bcdfordfhirc,  ii.  527. 


D. 

Darlon,  his  evidence,  in  Saltafh,  ii.  149. 
Day,  W.  cafe  of,  in  Bcdfordfhirc,  ii.  407. 

Deacon,  eligible  to  parliament,  ii.  27 1%  307.     How  represented 
-in  convocation,  277,  294.     Natutfe  of  his  fun&ion,  285,  286, 
\  287,  300,  301. 
Deed,  qualities  of,  i.  235,  244,  256,  309,  315,  316. 

,  effeft  of  (lamps  on,  i.  252,  255,  263. 

,  nature  of  voluntary,  i.  252,  253,  259,  26b. 

■     ■   ,  production  of  in  evidence,  not  compelled,  ii.  568. 

Dent,  Oiarles,  cafe  of,  in  Oxfordfhirc,  ii.  582. 

Dtrby,  cafe  of,  in  1774,  i.  366, 

Defient,  cafe  of  under  the  AfTefTment  aft,  iii  $31.   ? 

Dcjcnption  of  freeholds  on  the   poll,  how  far  binding,  ii.  408, 

;*  4l*i  4*3.  «'9»-4*o>  444i  44$,  447i  5<>4.  5°9>  5.U,  $21. 

Dickins, 

J  1    .  - 
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Dicfiins,  W.  cafe  of,  in  Bedfbrdfliire,  ii.  432. 

Dicks,  Ab.  cafe  of,  in  Bedfordshire,  ii.  413. 

DiUy,  John,  cafe  of,  in  Bcdfordfhire,  ii.  393, 

Dirtclary  law,  what,  ii.  482,  490. 

Dijqualtjication  of  members  for  bribery,  i.  69,  70,  71,  72 

by  attendance  in  the  Houfe  of  Lords,  ii.  ; 


■  of  voters  by  office,  ii.  541,  &c. 


rds,  ii.  308. 


Difquadifying  acl,  ii.  541,  544,  552,  558. 

Dijj'tnters,  bow  affe&ed  by  the  aet.  of  Toleration,  ii.  433,  &c.  579. 

DiJJ'enting  minifter's  vote  rejected,   ii.  440. 

Dozvbiggen,  Rev.  Richard,  cafe  of,  in  Bcdfordfhire,  ii.  507. 

Dower,  effe£l  of  on  freehold  vote,  ii.  4.50. 

Downton,  right  of  election,   i.  111.     Forms  of  appointment  of 

the  returning  officer  and  his  deputies,  284,  287,  288,  291,  293. 
Drewe  and  Cotton,  cafe  of,  ii.  24$. 
Duncombe,  Mr.  his  will,  i.  147. 

Dunn,  J.  and  Joan,  their  evidence  in  Saltafli,  ii.  140,  146,  153. 
Duplicates  of  land  tax  affeflraent,  evidence,  ii.  527,  528,  596. 

How  to  be  made,  592,  593. 


Eddowes  and  Hopkins,  cafe*  of,  i.  341. 

Eldridge  and  Knott,  cafe  of,  ii.  427. 

Election  of  members,  antient  manner  of,  i.  294* 

{.legit,  efFeft  of,  ii.  452,  463. 

Entry  to  avoid  a  fine,  i.  209. 

Equality  of  votes,  £afcs  of,  i.  103. 

Equitable  eftate,  i.  150,  156,  157,  206,  210,  211 — ii.  422,  423, 
424>  425,  *88,  589. 

EraJ'ure  in  deeds,  its  effeft,  i.  247. 

FJcrow  defcribed,  i.  258,  315. 

Ej/ex,  cafe  of,  in  1716.     Objections  in,  ii.  584,  585. 

'Eflate.     See  Freehold,  Truji,  Equitable^  'Joint. 

Evidence,  viva  voce,  advantages  of  over  written,  i.  90.  Of  aclf  of 
an  agent  to  affe&  his  principal,  i.  38,  49,  50,  ,54,  90,  469, 
470.  Of  tendering  votes,  146  ii.  405,  406,408,409,411. 
Of  voters  themfelves,  ib.  and  i.  384,  392 — ii.  569.  Of  return 
to  a  commiflion,  i.  265,  267.  Of  a  grantor  to  prove  his  own 
deed,  267,  272.  Of  copies,  ii.  204.  Of  copy  of  a  poll, 
i.  277 — ii.  203.  Of  ufa^e  and  reputation,  ii.  28,  208,  210. 
Of  a  cancelled  charter,  ii.  P.8.  Of  right  of  elc&ioi,  ii.  340, 
346.  Of  check  books,  i.  3^9— ii.  407.  Of  land  tax  dupli- 
cates, ii  527,  528.  Of  a  voter's  declarations  againft  his  vote, 
ii.  411,  569.  Of  deeds,  not  compulfive,  ii.  568,  602,  603. 
To  contradict  the  poll-hook,  i.  030,  331,  331—  ii.  402,  &c. 
Confined  to  allegations  of  petition*,  i.  979— ii.  533.  To  lids 
of  objections,  ii.  532,  533,  506.  On  whom  burthen  of  proof 
falls,  ii.  407,  513,  518,  537. 

fixecutor  and  Heir,  their  fcvcral  rights,  ii.  441,  &c.  581. 

S  f  3  Exfences 


INDEX. 

Expencts  of  election,  what  are  caiUdUmfa\9  i.  19,  47,  57.  Agree- 
ment for,  i.  2*. 
Eyre,  Thomas,  cafe  of,  in  Bedfordshire,  i.  377,  381 — ii.  40a. 


F. 

Faggot*,  term  applied  to  certain  voters,  ii.  139,  913,  si 7. 

Fan**,  Burgages  in  Downtoo,  lb  called,  i.  171,  173. 

Faulkner's  ca(e,  i.  340,  347. 

Fealty,  by  the  burgeflcs  of  Saltafh,  ii.  187,  &c. 

Feoffment,  objected  to,  i.  242. 

Fever/ham,  Lord,  his  will,  i.  202. 

Field*  H.  cafe  of,  in  Bedfordshire,  ii.  529. 

Fife,  cafe  of  in  1780,  i.  455. 

Fitchttt,  Richard,  cafe  of,  in  Bedfordfhire,  ii.  523. 

Fletm  on  erafures  in  deeds  cited,  i.  317. 

Fcllett,  B.  evidence  of,  in  Lyme,  ii.  43,  &c. 

Forfyth,  A.  cafe  of,  in  Down  ton,  i.  222. 

Fofer,  Rev.  James,  cafe  of,  ib.  i.  216. 

Fotheringham  and  Greenwood,  cafe  of,   i.  319. 

Freehold,  inefficient,  ii.  422,  &c.     Fraudulent,  ii.  428.      Seetke 

feveral  particular  heads. 
Freeholder  in  towns.     See  Bmrgrfs. 
Freeholder**  oath,  ii.  44*. 
Freeman  contradHKnguifbed  from  burpefs,  ii.  30,  35. 

,  term  applied  to  perfonsnot  incorporated,  i.  97 — ii.  243. 

,  honorary,  ii.  48. 
Furneaux,  Dr.  his  letters  to  Judge  Blackfione,  ii.  579. 


G. 

Gahorian,  James,  evidence  of,  in  Saltafh,  ii.  14 1,  ijc,  154,  223. 

Gale,  W.  cafe  of,  in  Bedfordfhire,  ii.  497. 

Came  aQs,  ii.  588,  589. 

Garbling  claufe  in  charters  of  Charles  II.  ii.  249,  253.     Debate 

on  it  in  1775,  250,  252. 
Gardener,   Th.  cafe  of,  in  Bedfordfhire,  ii.  501. 
Geary,  IV.  cafe  of,  in  Bedford  (hire,  ti.  517. 
George,  M.  cafe  of,  ib.  ii.  522. 
Gilbert,  Chief  Baron,  auotcd  on  the  rights  of  the  clergy,  ii.  310. 

,  James,  cafe  of,  ib.  ii.  447. 
Glanville,  Serjeant,  his  book  cited,  i.  15,  17,  103 — ii.  76. 
Glvucrjlerjhire  rafc  in  1777  referred  to,  ii.  385,  387,  436,  485, 

500,  517,  565. 
Goddard,  Th.  cafe  of,  in  Down  ton,  i.  248. 
GoodfellcrD,  J.  cafe  of,  ib.  i.  £50. 
Gotham,  G.  J.  cafe  of,  in  Bedfordfhire,  ii.  514. 
Sough  and  Cecil,  cafe  of,  i.  317. 

Grantee, 


INDEX. 

Grantee,  when  to  make  ele&ion,  i.  184, 185. 
Green,  S.  cafe  of,  in  Down  ton,  i.  829. 
Gregory,  I),  cafe  of,  in  Bedfordfliire,  ii.  5ft l. 
Guilds,  their  antient  inftiuuion,   ii.  239,  &c.    Meaning  of  the 
word,  241,  242. 

H. 

Halt,  Chief  Juflice,  hie  opinion  on  the  ecclefiaflical  law,  ii.  279* 

Hand/comb,  M.  cafe  of,  in  Bedfordfliire,  ii.  425. 

Hapgood,  R.  cafe  of,  in  Cricklade,  ii.  538. 

Hardwick,  Earl  of,  his  opinion  on  the  competency  of  witnefles, 

i.  410.     On  the  garbling  charters,  ii.  173. 
Hare  and  Jones,  cafe  of,  i.  ft  13. 
Hat  ley,  the  Speaker,  his  opinion  on  the  Statutes  of  refidenct,  ii« 

490. 
Marrifon,  Th.  cafe  of,  in  Bedfordfliire,  ii.  523. 
Harrodine,  J.  cafe  of,  ib. 
Harwood,  Th.  cafe  of,  in  Bedfordfliire,  ii.  509. 
Hawkins  and  Chapel,  cafe  of,  i.  307. 
Heavitree,  cafe  of,  i.  yg. 
Hecimondwich,  cafe  of,  i.  80. 

Heir  and  Executor,  their  feveral  rights,  ii.  441,  &c.  581  • 
Helfton,  cafe  of,  ii.  229. 

Hempfted,  Rev.  J.  cafe  of,  in  Bedfordfliire,  ii.  558, 
Hickes,  H.  his  evidence  in  Saltafh,  ii.  223. 
Hill,  J.  cafe  of,  in  Bedfordfliire,  it.  502. 
Hinde,  Rev  H.  cafe  of,  ib.  ii.  526. 
Hoare,  N.  his  evidence  in  Saltafh,  i.  145,  152, 
Body  on  convocations,  ii.  312. 
Holt,  Chief  Juflice,  his  opinion  on  rights  of  votipg,  i.  98— $• 

165,  186. 
Honiton,  cafe  of,  in  1715,  i.  425. 
Honorary  freemen,  ii.  48. 

Home,  Rev.  J.  cafe  of,  in  the  law  focieties,  ii.  281. 
Howell,  his  evidence,  in  Saltafh,  ii.  148,  152. 
Houard  fur  les  Coutumes  Anglo-Norm.  ii.  242. 
Houghland,  J.  cafe  of,  in  Bedfordfliire,  ii.  563. 
Hughes,  J.  cafe  of,  in  Bedfordfliire,  ii.517. 
Hume's  Hiftory  cited,  i.  295 — ii.  309. 

Hundreds  in  county  elections,  proceedings  by,  ii.  386,  388,  389* 
Huntingdon/hire  cafe  in  1738,  i.  454. 
Hujfey,  W.  cafe  of,  in  Cricklade,  ii.  511. 


Jfckfon,  J.  cafe  of,  in  Bedfordfliire,  ii.  427. 

Jacobs,  W.  cafe  of,  in  Cricklade,  ii.  538. 

Identity  of  different  voters  of  the  fame  defcription,  ii.  517. 

too-'objcQion  to  a  voter,  ii.  567. 
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Ikhefter,  right  of  election  in,  i.  464. 

Incapacity  of  members.     See  Members. 

Incident^  office  to  a  lordfhip,  i.   131. 

Incumbrance,  what,  ii.  454,  455,  459,  46b,  589. 

Infancy,  cafes  of,  under  the  Affeflmcnt  Acl,  ii.  528. 

Infant,  affe&ed  by  laches  of  his  truftee,   i.   206,  21 1. 

Inhabitants  not  incorporated,  iheir  capacity,  i.  98.      Defcribed 

in  return*,  i.  8,  16 — ii.  7,  8,  9. 
JnUreft,  in  witneffes,  i.  275,  384,  387.-11.  405,  409,  410,  569. 
Joint  cflatc,  afleijment  of,  ii.  508. 
Jones,  Rev.  R.  cafe  of,  in  GloucefteHhire,  ii.  500. 
Journals,  their  authority  as  precedents,  i.  14,  342,  349. 
Joyce,  Tho.  cafe  of,  in  Bedfordfhire,  ii.  529. 
Ipfwich,  right  of  election  in,   i.  22. 
Irons,  W.  cafe  of,  in  Bedfordflrire,  ii.  429. 
Judges,  why  excluded  from  the  Houfe  of  Commons,  ii.  309. 


Ktmpe,  W.  cafe  of,  in  Cricklade,  ii.  539. 
Kidman,  T.  cafe  of,  in  Bedfordfhire,  ii.  446. 
The  King  and  Barker,  cafe  of,  ii.  438. 

Brav,  cafe  of,  i.  279,  387,  389,  410,  411. 

— — — —  Joinfon,  cafe  of,  ii.  173. 

■  Robins,  caTe  of,  i.  279. 

■  Sparrow,  ii.  481. 

King,  W.  cafe  of,  in  Bucks,  ii.  517. 
Kingflon,  Dutchefs,  cafe  of,  i.  338,  347. 
Kirkvdbright,  cafe  of,  in  1782,  i.   72. 

Knighthood,  could  not  be  impofed  on  the  clergy,  ii.  288. 


Lane,  Tb.  cafe  of,  in  Bedfordfhire,  ii.  416. 

Lawton  and  Lawton,  cafe  of,  ii.  442,  580. 

Leafe  and  rekaje,   nature  of  that  conveyance,  i.  303,  305. 

Legal,  in  the  Taw  of  Scotland,  i.   300. 

—  eflate  diftinguifhed  from  truft,  i.  155 — ii.  423. 

Legg's  burgages  in  Downtor,  i.   176. 

Leigh,  IV.  cafe  of,  in  Bedfordfhire,  ii.  509. 

Lzwis  and  Price,  cafe  of,  i.  139. 

Lecminfer,  cafe  of,   in  1717,   i.  426. 

Leonard  and  Earl  of  Sujfex,  C3fe  of,  i.  J 50. 

Ley-field's  ( a  ft',  i .   316. 

IJ'lfy,    7-   cafe  of,  in  Bedforufhire,   ii.  522. 

limit  tit  ions,  ftatute  of,  i.   130,  141,  308— ii.  88,  89,  426,  4*%, 

Lifts  of  votes  objc&cd  to,  order  for,   i.  pref.  50 — ii.   382,   570, 

573.     Form  of,  574,  &c.     Of  you."*  rejefced,  ii.  390,  392, 

MS- 

Littleton, 


INDEX. 

■ « 
Littleton,  feet.  16a,  163,  cited,  i.  180.  v 

Liverpool,  cafe  of,  in  1^5,  i.  427.   freeman*!  oath,  ii.  lot. 
De  holme,  cited,  1.  Picf.  20. 

London,  w  '.y  called  a  corporation  by  prefer iption,  i.  101.     Mo- 
dern iteration  of  the  fueman's  oath,  ii.  98,  99. 
Long,  mayor  of  Weflbuiv's  cafe,  i.  42; 
Love,  Th.  cafe  of,  in  Bed  ford  (hi  re,  ii.  417. 
Lowe  and  Jollife,  cafe  of,  i.  518. 
Lugfden,  cafe  of,  in  Bedfordshire,  i.  §56. 
Lyme,  right  of  election,  ii.  4,  04.     Lift  of  the  members,  Jg, 
Lync,  his  evidence  in  Saltaih,  ii.  144. 

#' 
M. 

Magna  Chart  a,  5  th  article  of,  ii.  110.    ^ 

Mandamus,  in  the  cafe  of  DuTenting  Minifters,  ii.  437. 

Mansfield,  Earl  of,  his  opinion  on  the  propofed  bribery  bill,  i.  6& 
On  the  competency  of  witnefies,  i.  410.  On  the  Toleration, 
Aft,  ii.  579- 

Mantle,  W.  cafe  of,  in  Bedfordfhire,  ii.  528. 

Marriage,  cafes  of,  under  the  Afleflment  Act,  ii.  529* 

Mar/hall,  Jof.  cafe  of,  in  Bedfordfbire,  ii.  440. 

Mat/on,  R.  cafe  of,  in  Bedfordfhire,  ii.  568. 

Melcombe,  right  of  election,  ii.  82. 

Members,  how  elected  antiently,  i.  293.  Qualification  of,  i.  419* 
Standing  orders  of  ditto,  420,  421,  450.  Cannot  be  candi- 
dates for  other  feats,  i.  Pref.  29.  Formerly  incapacitated  by 
abfence  or  ficknefs,  ii.  34. 

petitioned  againtt,  dying,  1.  456 — ii.  607.       Proceed- 


ing  againft  ex  parte,  1.  442,  443,  444 — ii.  608.    Declining, 
ii.  608. 

•  of  election  Committees,  excufed  for  Gcknefc,  ii.  254, 


255- 

Mereweather,  H.  cafe  of,  in  Cricklade,  ii.  512. 
Merits  of  the  election  diftinguifhed  from  the  return,  i.  327,  &c« 

Mill,  nature  of  property  in,  ii.  441,  &c. 

Milborn  Port,  cafe   of,  in  1708,    i.  456.     In  1775,  i.  105.     la 

1781,  ii.  532. 
Minifier  of  the  church,  who,  ii.  283,  285,  286,  287,  300,  301, 

3°4- 
Mi  (homer  on  poll,  ii.  586.     See  Mi/fakes  on  poll  and  Name, 
Mifiahes  on  poll,  ii.  402,  &c. 
Mitchell,  con  dilution  of,  i.  76,  97.      Cafe  of,  in  1690,  65.      la 

1696,  456.  '' 

Morpeth,  cafe  of,  in  177,5,  i.  405. 
Mortgage,  objection  to  a  freeholder,  ii.  451,  467,  468,  470,  471, 

Mortgagee,  out  of  poffeflion,  has  no  vote,  i.  161. 
Mountain  and  Adkin,  cafef  of,  i.  388,  409. 

4  *  Munday, 


I       »       1}       E*      *. 

Mwiddy,  J  a.  cafe  of,  in  Cricklade,  ii.  338. 
Mufgraxx,  J*  caft  of,  in  BedfordQure,  ii.  514. 
Myers,  CJk.  cafe  of,  in  Bedfordfhire,  ii.  $65. 


N. 


Name,  rule  of  proceeding  where  two  voters  ot  the  fame,  i*.  $17. 
— ,  mi  (lake  in  on  rates  how  rectified,  ii.  513,  &c.  539, 

,  ditto  on  a  poll,  402,  41s,  &c. 
Aba****  and  lemon,  cafe  ot,  1.  209. 
Ndberfile,  Rat.  W.  P.  cafe  of,  in  Bedfordshire,  ii.  507. 
ACwarA,  cafe  of,  in  temp.  Car.  II.  ii.  226,  297,  &c. 
ASbbAu,  Jo.  cafe  of,  in  Down  ton,  i.  883. 
Nmmneej,   inftitution  of  in  election  Committees,   t.  Pref.  tr« 

Right  of  nominating  waved,  ii*  614. 
Novell^  Dr.  eafc  of,  m  1553,  ii.  27a,  too,  291. 


Cathy  for  the  ek&ion  Committee,  i.  408.    Of  freemen  of  Lon. 

don,  Lyme,  Liverpool  and  Briftol,  ii.  11,  48,    79,   98,  &c. 

Of  freeholders,  ii.  44^5. 
Objections  y  (late  of,  in  remarkable  county  contefb,  ii.  584,  &c. 

See  Ltft. 
Occajma&y,  i.  104,  105,  31a,  313— ii.  42,  48,  353. 
Occupation,  right  by,  in  boroughs,  i.  80. 
OitU%  W.  cafe  of,  in  Bedfordfhire,  ii.  444. 
Office*  grant  of  antient,  i.  135.   incident  to  lordfhip,  i.  131. 

,  difquaJifyin^,  i.  455. 

Oliver,  J.  cafe  of,  in  Bedfordfhire,  ii.  414. 
Order,  (landing,  as  to  lad  re  folu  lions,  j.  6. 
— — ,  as  to  double  returns,  i.  76. 

,  as  to  treating,  i.  51,69. 

,  as  to  election  petitions,  i.  401,  402,  403. 
— — ,  for  leave  to  petition,  i.  398,  45s. 
■     ",  as  to  qualification  by  eftate,  i.  420,  439,  450. 
Orders  holy,  the  degrees  and  effect  of,  ii.  283,  286. 
Ordination,  forms  of,  ii.  284,  285,  286. 
Otfordjhire,  cafe  of,  in  1755,  referred  to,  ii.  457,  565,  587. 

P. 

Paine,  W.  cafe  of,  in  Bedford  fbi  re,  ii.  500. 
Palmer,  D.  cafe  of,  in  Bcdfordfliirc,  ii.  ,304. 
Papijl,  no  objection  to  a  voter,  ii.  567, 
Paris,    Matt,  cited,   ii.  288. 
Parliament  in  1784,  when  called,  i.  31. 
Peat  and  Ougly,  cafe  of,  i.  239. 

Fee'drr* 


INDEX. 

Pcdder,  R.  cafe  of,  in  Bedfordfhire,  it.  528. 

Peers  of  Scotland  in  the  Houfe  of  Commons,  ii.  275. 

Petitioner  may  be  candidate,  i.   Pref.   19.      Contradiftinguiflied 

from  fitting  member,  i.  435,  436,  439.    To  give  fecurity  for 

profecuting,  ii.  608.     Not  appearing,  613. 
Petitions,  vexatious,  i.  Pref.  13,  20 — ii.  616.     Renewed,  ii.  134. 
— — — —  not  oppofed,  ii.  613,  617. 
— — —  in  favour  of  *  fitting  member,  i.  326 — ii.  40.. 

■  to  be  fubfcribed,  11.  606.    When  may  be  withdrawn* 
ii.  611. 

■  ■  on  right  of  election,  or  of  returning  officer,  regulated, 

ii.  619,  622* 

fpecial  reference  of,  i.  404,   405 — ii.41.      Anticnt 


proceedings  on,  ii.  97.     Arrangement  of  for  trill,  i.  3*4,  401, 

404,  407. 
Pike  and  Badtmring,  cafe  of,  1.  318. 
Pincotd,   Ed.  cafe  of,  in  fiedford(hirev  ii.  505. 
Pinnegar,  J.  and  B.  cafe  of,  in  Cricklade,  ii.  537. 
Poll,  1.  319,  372. 
Poll-book,  diflinguilhed  from  the  poll,  i.  329,  337,  338.    Catted 

a  record,  .333.     Its  authority,  338,345,  346.     Corrected  by 

evidence,  327,  376,  378,  381,  383— ii.  403,  408,412. 
— — ,  evidence  of  votes  tendered,  i.  146. 
Ponte/raB,  cowftitution  of,  i.  8.     Late  contefts  there,  11. 
PooleT  cafe  of,  in  1769,  i.  71. 
Portmtn,  right  of,  in  lfpwich,  i.  22,  23. 
Pcffffion,  right  from. length  of,  i.  137,  141,  144,  tot,  207,  208, 

fe2i— ii.  46,  47,  89,  426. 
■  adverfe,  what,  i.  205,  207,  306 — ii.  426. 

■     for  lefs  than  a  year,  gives  no  vote,  ii.  427,  340. 
Pqft-officc,  difqualification,  ii.  558,  561,  362. 
Pramunienles  claufe  of  the  Convocation  Writ,  ii.  293. 
Precedents,  ufc  of,  in  election  Committees,  i.  Pref.  18. 
Prerogative  limited  in  both  houfes,  ii.  232. 
Prejlon,  return  in  1781,  i.   16. 
Price,  W,  cafe  of,  in  Cricklade,  ii.  538. 
Priejl,  ordination  of,  ii.  285,  286.     His  office,  ibid. 
Privileges^  Committee  of,  why  fo  called,  i.  Pref.  «8. 
Proceeding,  method  of,  in  trials,  i.   6,  116,  146,   147,  214,  *tj» 

"8»  377— »•  336,  $66,  386,  389,  392,  394,  600.' 
Proclamation  of  Tames  11.  for  rcftoring  charters,  ii.  260. 
ProQors  of  the  clergy,  antiently  fat  in  parliament,  ii.  313,  318,  &CT. 
Profert  of  deeds,  ctfc§  of,  i.  314. 
Projcr'i  cafe,  i.  306. 


Quaker,  Jrvorn  as  a  witnefs,   i.  28. 

Qualification  of  members,    i.1416,  449.     Muft  be  expre&ly  ob- 
jected to  in  the  petition,  433,  4404    See  Mothers* 

%  Rate 


INDEX. 

R. 

Rate  for  the  poor,  when  occafional,  i.  104,  105. 

Reanes,  Jane,  her  evideuce  in  Saltafh,  ii.  140,  150. 

Recognizance  of  petitioners,  ii.  609,612.     Form  of,  623. 

Reed,  y.  his  evidence,  ibid.  139,  150. 

Regijiers  for  Yorkfhire,  bow  elected,  ii.  455. 

Rtgifier  of  freeholders,  flaiute  for,  ii.  396,  578. 

Rentcharge,  ii.  428,  429,  431. 

Rents  and  Charges,  what  are,  ii.  454,  455».459t  460. 

Reports  to  the  Houfe  from  Committees,  i.  264,  3x7,  470—11*, 

«*5.  *54>  369.  ?7°.  39Z»  6l2- 
Reprefentstion,  origin  and  right  of,  i.  98— ii.  181. 
Reprtjes,  what,  ii.  455. 

Refiant  roll,  evidence  of,  in  Lyme,  ii.  13,  14,  64. 
Refidtncc,  a  Qualification  of  the  right  of  veting,  ii.  46,  93. 

,  old  ftatutes  relating  to,  482,  490. 
Refilution,  fpecial,  of  Committees,  i.  317— ii.  370,  616. 
Return,  diftinguifhed  from  the  merits,  1.  Pref.  15.— t.  283,  318, 

3»9»  335.  34*.  343.  4°4.  4°$- 
■  ,  double,  i.  75,  76,  109.    How  amended,  i.  126. 

Returning  officer,  i.  £7,  £3,  61,  145—"-  4J»  339.  35°* 
— —  a£tion  againft  for  refufing  votes,  ii.  245. 

report  againft,  ii.  370,  376. 

Returns,  i.  7,  15,  120,  121— ii.  8,  9,  27,  50,  51,  75,  76,   1*9, 

132,  &c.  158.     Curious  for  Aylelbury,  ii.  97. 
Reverfioner,  mutual  relation  between,  and  the  termor,  ii.  581. 
Reynolds,  Rev.  D.  cafe  of,  in  Bedfordshire,  ii.  420. 
Richards  and  Brown,  cafe  of,  i.   341. 
Right  diftinguifhed  from  pofleflion,  i.  Pref.  15.  i.  336. 
Rolle,  Chief  Jufticc,  quoted  on  corporations,  ii.   179,  236* 
Rutland/hire,  cafe  in  1711.  ii.  572. 
Ryman,  Ed.  cafe  of,  in  Bucks,   ii.  517. 

Safford,  S.  cafe  of,  in  Bedfordfhire,  ii.  519. 

Salta/h,  cafe  of,  ii.  107,  205.     Lift  of  its  members,  234. 

Sargent  and  Miltward,  cafe  of,  ii.  248. 

Saunders,  W.  cafe  of,  in  Bedfordfhite,  ii.  412. 

,  Rob.  ditto,   ii.  427. 

Schoolmafier\  freehold,  ii.  428,   429,  430,  431,  497,  501,   <o*. 

585.  587.    . 
Scot  and  lot,  right  of,  i.   80. 
Scotland,  antient  cleclion  laws  of,   i.   299. 
Scott,  IV.  cafe  of,  in  Downton,  i.  230. 
Seal,  (common)  its  effect,  ii.   72,  93,  182,  199,  238. 
Shadbrook,  R.  cafe*  of,  in  Bcdfordfhire,  ii.  302. 
Shaftjbury,  cife  of,  in  1717,  i.  4.58. 
Sliephcrd,  Th.  cafe  of,  in  Bedfordshire,  ii.  541. 


INDEX. 

Sheriff?  h\$  power  and  duty  in  elections,  i.  365,  393. 
Skoreham,  cafe  of  the  returning  officer,  ii.  376. 
Shrcwjhury,  cafe  of,  in  1774,  i-  456. 
Smith,  7#_cafe  of,  in  Bedfordshire,  ii.  410,  424.  • 

,  H,  ditto,  ibid.  508. 

,  Wn.  ditto,  ibid.   540. 

Southwarh  Committee  in  1785,  their  refolutions,  ii.  573. 
Southwell,  7ft.  cafe  of,  in  Bedfo/dfliire,  ii.  447. 
Stamp  on  deeds,  i.  25s,  263,  314. 

aas,  i.  3iir8?ftr3.*4""  .. 

■  ■         office,  disqualification,  ii.  55ft,  &e. 
£toirva>i,  A.  cafe  of,  in  Bedfordlhire,  h>  531. 
St.  Ives,  cafe  of,  in  1775,  i.  458.. 

StiUingjlcct,  his  opinion  on  the  ecrfeGaflical  law,  ii.  279* 
StoctfridfitfCtkof;  in  1689,  i.  65.     In  1693,  i.  67. 
Stockman's  charity  in  Downton,  i.  104.         .    •■ 
Strange.  R.  cafe  of,  in  Cricklade,  ii.  567.       ... 
Stringer,^  R.  cafe  of,  in  Bedfordshire,  ii.  450.    . 
Surrender  of  a  charter,  form  of,  ii.  258. 
Survey,  antient  of,  Salufh,  ii.  123. 

t. 

Tanfley,  J.  cafe  of,  in  Bcdfordthire,  ii.  525. 

Taxes  of  the  clergy,  how  impofed,    ii.  275,  277,  279,  295,  29(4 

Change  therein,  369. 
— — ,  their  effeel  on  freehold  votes,  ii.  471,  &c. 
Taylor,  Ja  cafe  of,  in  Bedfordshire,  ii.  408. 

,  R.  ditto,  ii.  428. 

Tecfeira  and  Evans,  cafe  of,  i.  240. 

Tender,  plea  of,  i.  305: 

'  of  vote,  ii.  569.  %  See  Evidence. 

Termor  and  Reverfioner,  mutual  relation,  ii.  581. 

Third  perfons,  i.  237,  244. 

Thomas,  S.  cafe  of,  in  Gloucefterihire,  ii.  436. 

Thompfon,  evidence  of,  in  Saltafh,  ii.  143. 

— — y  Rev.  J.  cafe  of»  in  Bedfordfhire,  ii.  502* 

Threats,  objection  to  a  vote  by,  ii.  587. 
Toleration,  AQ  of,  ii.  434,  436,  579,  580. 
Treating  A 61,  and  Handing  order  of,  i.  69. 
Trelawney  and  Bijhcf  of  Winchefler,  cafe  of,  i.  134. 
Trotman,  J.  cafe  of,  in  Bedfordfhire,  ii.  431. 
Truft,  nature  of,  i.  295,  296,  301,  302. 

,  eftate,  i.  148,  167— ii.  422,  424,  508. 

Truftce,  i.   151,  155,  156,  157,  259. 

■  not  intitled  to  vote,  i.  161. 
Turner,  P.  cafe  of,  in  Bedfordshire,  ii.  431. 

Vnm, 


N       6       E 

U. 


Ifraw,  operation  o£  on  tbe  tmmberof  members,  ti.  *»8,  233. 
£#«  tod  7V»/x,  i.  301,  302. 

•  ■ 

V. 

Vahu  of  freeholds,  bow  ascertained,  if  .448,  450, 

—  reduced  by 'charges  and  taxes,  ■H.*  450,  471 . 

Vernon*  J.  cafe  of,  in  Bedfordshire,  ii.  523. 

Vexatious  parties,  to  pay  cofts,  ii.  6l6. 

Vial,  fair  evidence  in  Saltafii,  -ii.  feo?. 

Vicaraee  and  Vicmr,  Votes  of,  ii.  5*6,  $i«,  585,  587. 

Vote,  thrown  away,  i.  72,  44*.  435— «•  *7*- 

,  acquired  after  the  election  began,  ii.  4* jr. 

Voter,  rejected  as  witneft,  i.  J9*.    Allowed,  ii.  405,  410, 411, 
569-  . 


Wachfell,  Dr.  cafe  of,  ii.  437,  439. 

Wadjetter,  i.  300.  . 

W+ge*  of  members,  ii.  37,78.  .  . 

Wagftaffe,  77/ cafe  of,  in  Bedfordshire,  ii.  519. 

ffW,  JK.  cafe  o£  in  Bedfordihire,  ii.  521. 

Webb,  J.  cafe  of,  in  Downton,  i.  231. 

ffV/?,   bis  Inquiry  cited,  ii.  228. 

Weftbury,  right  of  election,  i.,496. 

Wejiminjler  return  in  1784,  i.  Pref.  24. 

Wetkerell  and  Hall,  cafe  of,  ii.  461,  462,  588. 

Weymouth,  right  of  election,  ii.  82.     Cafe  of  in  1730,  i.  4291 

437.45*.  454-        „     „  ,      ,. . 

Whadley,  Rev.  Ed.  cafe  of,  in  Bedfordihire,  ii.  506. 
APfcfc,  A  cafe  of,  ibid.  ii.  521. 
WkUe  horft,  voies  in  Downton,  i.    173,  174. 
Wkittal,  T.  cafe  of,  in  Bedfordihire,  ii.  524. 
Wig/ail  and  Brydon,  cafe  of,  i.  213. 
Wiiian,  Rev.  R.  cafe  of,  in  Bedfordihire,  ii.  510. 
Wilfon,  J  a.  <;afe  of,  in  Bedfordihire,  ii.  562. 
Wutjhire,  M.  cafe  of,  in  Downton,  t.  199. 
Windmill,  freehold  in,  ii.  440,444. 
Windfir,  returns  for,  i.  16. 
Withy,  T.  a  witnefs  in  llchefter,  i.  470. 
Witnefi,  competence  and  credit  of,  i.  267,  $72,   273,  275,  384, 

?*7»  389»  39*«— »•  4°5» 4 19>  5^9*    Arrcfling  to  be  firji  called, 

i.  271. 
■■  .   .       committed  for  prevaricating,  i.  470.    May   be  by  tbe 
*'   Committee,  ii,  614. 

rVitnefi 


'•5.X 


INDEX* 

Witnefs  taken  ill,  i.  280. 

WittenfiaU  7a.  cafe  of,  in  Bedfordfliire,  ii.  508.  , 

Wootton-Bajet,  cafe  of,  in  1690,  i.  66. 

Worccfttr,  cafe  of,  in  1773,  ii.  533,  534. 

Writ  for  the  Convocation,  ii.  270,  277. 

Wyaty  W.  cafe  of,  in  Bucks,  ii.  517. 

Wyckt%  and  Eaft  India  Company,  cafe  of,  i.  fill* 

Y. 

York/km,  cafe  of,  in  1736,  referred  to,    ii.  457,  $6$,  579. 
General  date  of,  586. 
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